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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

At Law, No. 87909 

Joseph Cohex, an infant, by Charles Cohen, his next friend, 

plaintiff, 

v. 

The Evening Star Newspaper Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration. 

Filed August 17 1936 

In the District Court of the United States 
for the District of Columbia 

At Law, No. 87909 

Joseph Cohen, an infant, by Charles Cohen, his next friend, 
(2827 Seventh Street, Northeast, Washington, D. C.), 
Plaintiff, 

v. 

The Evening Star Newspaper Company, a Corporation, 

Defendant. 

1. The plaintiff, Joseph Cohen, an infant, by Charles 
Cohen, his next friend, sues the defendant, The Evening 
Star Newspaper Company, a corporation, for that hereto- 



JOSEPH COHEN VS. EVENING STAR NEWSPAPER CO. 



fore, to wit, on the 28th clay of May, 1936, the defendant 
j was and had been, and from thence has continued to be and 
; is now, a corporation engaged in business in the District 
of Columbia; and on said 28th day of May, 1936, the said 
defendant was the owner or operator of a certain auto¬ 
mobile truck, which was then and there being driven by a 
certain agent, servant or employee of the said defendant 
i for and on its behalf, and on its business, in a northerly 
! direction along Seventh Street, Northeast, in the District 
of Columbia, at or near the junction of said Seventh Street 
with Girard Street; and at the time aforesaid the plaintiff, 
who was then and there an infant of the age of, to wit, 12 
years, was proceeding in an easterly direction across said 
Seventh Street, Northeast, at or near its said junction with 
said Girard Street; and it then and there became and was 
and continued to be the dutv of the said defendant, bv its 
said agent, servant or employee, to drive said truck in a 
careful, prudent and lawful manner, to keep a proper look¬ 
out, to keep said truck under proper control, and to 
2 give due warning of the approach thereof; yet the 
said defendant disregarded its said duties, and each 
of them, in that the driver of said truck, then and there 
acting as the agent, servant or employee of the defendant, 
and acting within the scope of his authority and employ¬ 
ment as such, drove said truck in a careless and negligent 
manner, at a fast, excessive and unlawful rate of speed, 
without keeping the same under proper control, without 
keeping a proper lookout, and without giving warning of 
the approach thereof, and as a consequence of said several 
acts of negligence said truck was caused to collide with and 
did collide with the person of the plaintiff, thereby inflict¬ 
ing upon him serious, painful and permanent injuries; and 
the said plaintiff then and there became and was sick, sore, 
lame and disordered, his left ankle was mashed, he suffered 
a compound fracture dislocation of his left ankle and lower 
leg, with extreme laceration, extending from the dorsum of 
the foot to eight inches above the ankle, with protruding 
tendons and bony fragments, with the foot deviated at 
ninety degrees to the leg, skin graft became and was nec¬ 
essary, and he sustained loss of tendon tissue; as a result 
of his injuries he became and was and will continue to be 
permanently lame and will continue permanently to suffer 
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an impairment of his left ankle and left leg, he sustained 
a permanent weakness in the extension of his toes, and he 
also suffered other severe, painful and permanent injuries 
and sustained serious and permanent injuries to his nerv¬ 
ous system; he suffered, now suffers, and will in the future 
continue permanently to suffer great mental and bodily 
pain and inconvenience as the result of his injuries, and his 
earning power has been seriously and permanently im¬ 
paired; and he will hereafter be compelled to expend large 
sums of money for medicine and medical and surgi- 
3 cal services in an effort to be cured of his said in¬ 
juries, all to the damage of the plaintiff in the sum 
of fifty thousand dollars ($50,000). 

Wherefore the said plaintiff, by his said next friend, 
brings his suit, and claims of the said defendant the said 
sum of fifty thousand dollars ($50,000), besides costs. 

2. And the said plaintiff further sues the said defendant 
for that heretofore, to wit, on the 28th day of May, 1936, 
the said defendant was the owner or operator of a certain 
automobile truck, which was then and there being driven 
by a certain agent, servant or employee of the said defen¬ 
dant for and on its behalf, and on its business, in a north¬ 
erly direction along Seventh Street, Northeast, in the Dis¬ 
trict of Columbia, at or near the junction of said Seventh 
Street with Girard Street; and at the time aforesaid the 
plaintiff, who was then and there an infant of the age of, 
to wit, 12 years, was proceeding in an easterly direction 
across said Seventh Street, Northeast, at or near its said 
junction with Girard Street, and along and over a certain 
cross-walk across said Seventh Street; and at said time 
there were in force in said District of Columbia certain 
Traffic Regulations as follows: 

Article I. 

Section 1. 

“Wherever in these regulations the following terms are 
used, they shall have the meanings respectively ascribed to 
them in this section.” 
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“(c) Crosswalk. —The continuation of sidewalk space 
across all intersections or other places designated by lines 
or traffic devices.’’ 

*••#«*** 

“(h) Intersection. —The area embraced within the pro¬ 
longation or connection of the lateral curb lines or, if none, 
then of the lateral boundary lines of two or more roadways 
which join one another at an angle, whether or not 
4 one such roadway crosses the other.” 

Article III. 

Section 5. 

“(a) The driver of any vehicle shall yield the right-of- 
way to a pedestrian crossing the roadway within any 
marked crosswalk or within any unmarked crosswalk at 
the end of a block, except at intersections where the move¬ 
ment of traffic is being regulated by police officers or traffic- 
control signals, or at any point where a pedestrian tunneU 
has been provided.” 

Article VI. 

Section 22. 

“(a) Under authority of section 9, paragraph (a), of 
the Traffic Act of the District of Columbia, as amended 
February 27, 1931, the following regulations governing the 
speeds for the operation of vehicles over the highways of 
the District of Columbia are hereby adopted: 

“(b) No person shall drive a vehicle upon a highway at 
a greater speed than is reasonable and prudent, having due 
yegard to the traffic, surface and width of the highway, and 
the hazard at intersections, and any other conditions then 
existing. 

“(c) The speed of any vehicle on any street, highway, 
pr bridge in the District of Columbia shall not exceed 22 
miles per hour, except as hereinafter specifically provided, 
or as mav otherwise be indicated bv official signs: . . . ” 

and it then and there became and was and continued to be 
the duty of the defendant, by its said agent, servant or 
employee, to drive said truck in a careful, prudent and 
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lawful manner, and to observe each and everv of said 
Traffic Kegulations; yet the said defendant disregarded its 
said duties and each of them, in that the driver of said 
truck, then and there acting as the agent, servant, or em¬ 
ployee of the defendant, and acting within the scope of his 
authority and employment as such, drove said truck with¬ 
out according to the plaintiff the right of way to which he 
was then and there entitled, and drove said truck at a fast, 
excessive and unlawful rate of speed, and at a rate of speed 
greater than was reasonable and prudent, having due re¬ 
gard to the traffic, surface and width of the highway and 
the hazard at said intersection and the other conditions 
then existing and at a speed in excess of 22 miles per 
5 hour, and, as a consequence of said several acts of 
negligence said truck was caused to collide with and 
did collide with the person of the plaintiff, thereby inflict¬ 
ing upon him serious, painful and permanent injuries; and 
the said plaintiff then and there became and was sick, sore, 
lame and disordered, his left ankle was mashed, he suffered 
a compound fracture dislocation of his left ankle and lower 
leg, with extreme laceration, extending from the dorsum 
of the foot to eight inches above the ankle, with protruding 
tendons and bony fragments, with the foot deviated at 
ninety degrees to the leg, skin graft became and was nec¬ 
essary, and he sustained loss of tendon tissue; as a result 
of his injuries he became and was and will continue to be 
permanently lame and will continue permanently to suffer 
an impairment of the function of his left ankle and left leg, 
he sustained a permanent weakness in the extension of his 
toes, and he also sustained other severe, painful and per¬ 
manent injuries and sustained serious and permanent in¬ 
juries to his nervous system; he suffered, now suffers, and 
will continue in the future permanently to suffer great 
mental and bodily pain and inconvenience as the result of 
his injuries, and his earning power has been seriously and 
permanently impaired; and he will hereafter be compelled 
to expend large sums of money for medicine and medical 
and surgical services in an effort to be cured of his said 
injuries, all to the further damage of the plaintiff in the 
sum of fifty thousand dollars ($50,000). 

Wherefore the said plaintiff, by his said next friend, 
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brings his suit, and claims of the said defendant the fur¬ 
ther sum of fifty thousand dollars ($50,000), besides costs. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
JULIAN H. REIS 
Attorneys for Plaintiff. 


6 Plea 

Filed September 2-1936 

# • * 

Now comes the defendant The Evening Star Newspaper 
Company, by its attorneys, and for plea to plaintiff’s dec¬ 
laration, and each and every count thereof, respectfully 
shows to the Court: 

It admits its corporate existence and that on, to wit, the 
28th day of May, 1936, one of its automobile trucks oper¬ 
ated by its agent, was collided with by the plaintiff Joseph 
Cohen near the intersection of Seventh and Girard Streets, 
N. W., in the City of Washington, District of Columbia. 
All the remaining allegations in said declaration are de¬ 
nied. 

The defendant further says that at the time of the acci¬ 
dent in question its automobile truck was being operated 
in a northerly direction on Seventh Street in a careful, 
cautious and prudent manner, and in compliance with all 
laws and regulations then in effect in the District of Co¬ 
lumbia relating to the operation of automobile trucks; that 
the plaintiff alighted from a south-bound bus of the Capital 
Transit Company which had stopped a short distance north 
of said intersection, and as the defendant’s truck was pass¬ 
ing said bus the plaintiff in a careless, reckless and negli¬ 
gent manner, and without any warning whatsoever ran 
from behind said bus directly into the left front side of 
defendant’s truck. When the plaintiff emerged from the 
rear of said bus he was in such close proximity to the de¬ 
fendant’s truck that it was impossible for the driver of 
defendant’s truck to avoid the accident, although he made 
every effort so to do. The defendant therefore says that 
the plaintiff’s injuries were the result of his own aforesaid 
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negligence, and not the result of any negligence 
7 whatsoever on the part of its truck driver. 

HOGAN, DONOVAN, JONES, HART- 
SON & GUIDER 
EDMUND L JONES 
Attorneys for Defendant. 

Replication 

Filed September 11 193G 
* # # 

For replication to the plea of the defendant herein filed, 
the plaintiff denies each and every allegation therein con¬ 
tained. 

The plaintiff further says, in answer to so much of said 
plea as alleges that the injuries sustained by the plaintiff 
were the result of his own alleged negligence and not the 
result of any negligence on the part of the defendant’s 
truck driver, that said truck driver saw, or in the exercise 
of reasonable care should have seen the plaintiff in a posi¬ 
tion of peril at a time at which, and under circumstances 
under which said truck driver could, in the exercise of rea¬ 
sonable care, have avoided a collision with the person of 
the plaintiff, but nevertheless negligently permitted said 
truck to collide with the person of the plaintiff. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
JULIAN H REIS 
Attorneys for Plaintiff. 


Memorandum 

October 12, 1938 

Leave to amend Declaration granted, pleas to stand to 
Declaration as amended. 

8 Third Count of Declaration. 

Filed October 12 1938 

• * • 

By leave of Court the plaintiff files this, his third count 
of the declaration in the above-entitled cause: 
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3. And the said plaintiff further sues the said defendant 
for that heretofore, to wit, on the 28th day of May, 1936, 
the said defendant was the owner or operator of a certain 
automobile truck, which was then and there being driven 
by a certain agent, servant or employee of the said defen¬ 
dant for and on its behalf, and on its business, in a north¬ 
erly direction along Seventh Street, Northeast, in the Dis¬ 
trict of Columbia, at or near the junction of said Seventh 
Street with Girard Street; and at the time aforesaid the 
plaintiff, who was then and there an infant of the age of, 
to wit, 12 years, was proceeding in an easterly direction 
across said Seventh Street, Northeast, at or near its said 
junction with Girard Street, and along and over a certain 
cross-walk across said Seventh Street; and at said time 
there were in force in said District of Columbia certain 
Traffic Regulations as follows: 

Article I. 

Section 1. 

“Wherever in these regulations the following terms are 
used, they shall have the meanings respectively ascribed to 
them in this section.” 

##**#### 

“(c) Crosswalk.— The continuation of sidewalk space 
across all intersections or other places designated by lines 
or traffic devices.” 

**#***## 

“(h) Intersection. —The area embraced within the pro¬ 
longation or connection of the lateral curb lines or, if none, 
then of the lateral boundary lines of two or more roadways 
which join one another at an angle, whether or not 
9 one such roadway crosses the other.” 

Article III. 

Section 5. 

“(a) The driver of any vehicle shall yield the right- 
of-way to a pedestrian crossing the roadway within any 
marked crosswalk or within any unmarked crosswalk at 
the end of a block, except at intersections where the move¬ 
ment of traffic is being regulated by police officers or traffic 
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control signals, or at any point where a pedestrian tunneU 
has been provided.” 

Article VI. 

Section 22. 

“(a) Under authority of section 9, paragraph (a), of 
the Traffic Act of the District of Columbia, as amended 
February 27, 1931, the following regulations governing the 
speeds for the operation of vehicles over the highways of 
the District of Columbia are hereby adopted: 

“(b) Xo person shall drive a vehicle upon a highway at 
a greater speed than is reasonable and prudent, having due 
regard to the traffic, surface and width of the highway, and 
the hazard at intersections, and any other conditions then 
existing. 

“(c) The speed of any vehicle on any street, highway, 
or bridge in the District of Columbia shall not exceed 22 
miles per hour, except as hereinafter specifically provided, 
or as may otherwise be indicated by official signs: . . . ” 

Section 23. 

“(a) Vehicles shall be driven upon the right half of the 
highway, and the driver shall drive as closely as practi¬ 
cable to the right-hand edge or curb of the highway.” 
and it then and there became and was and continued to be 
the duty of the defendant, by its said agent, servant or 
employee, to drive said truck in a careful, prudent and 
lawful manner, and to observe each and every of said Traf¬ 
fic Regulations; yet the said defendant disregarded its said 
duties and each of them, in that the driver of said truck, 
then and there acting as the agent, servant, or employee of 
the defendant, and acting within the scope of his authority 
and employment as such, drove said truck without accord¬ 
ing to the plaintiff the right of way to which he was then 
and there entitled, and drove said truck at a fast, excessive 
and unlawful rate of speed, and at a rate of speed 
10 greater than was reasonable and prudent, having 
due regard to the traffic, surface and width of the 
highwav and the hazard at said intersection and the other 
conditions then existing and at a speed in excess of 22 miles 
per hour, and without driving as closely as practicable to 
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the righthand edge or curb of the highway, and, as a con¬ 
sequence of said several acts of negligence said truck was 
caused to collide with and did collide with the person of 
the plaintiff, thereby inflicting upon him serious, painful 
and permanent injuries; and the said plaintiff then and 
there became and was, sick, sore, lame and disordered, his 
left ankle was mashed, he suffered a compound fracture 
dislocation of his left ankle and lower leg, with extreme 
laceration, extending from the dorsum of the foot to eight 
inches above the ankle, with protruding tendons and bony 
fragments, with the foot deviated at ninety degrees to the 
leg, skin graft became and was necessary, and he sustained 
loss of tendon tissue; as a result of his injuries he became 
and was and will continue to be permanently lame and will 
continue permanently to suffer an impairment of the func¬ 
tion of his left ankle and left leg, he sustained a perma¬ 
nent weakness in the extension of his toes, and he also 
sustained other severe, painful and permanent injuries and 
sustained serious and permanent injuries to his nervous 
system; he suffered, now suffers, and will continue in the 
future permanently to suffer great mental and bodily pain 
and inconvenience as the result of his injuries, and his 
earning power has been seriously and permanently im¬ 
paired; and he will hereafter be compelled to expend large 
sums of monev for medicine and medical and surgical ser- 
vices in an effort to be cured of his said injuries, all to the 
further damage of the plaintiff in the sum of Fifty thou¬ 
sand dollars ($50,000). 

11 Wherefore, the said plaintiff, by his said next 
friend, brings his suit, and claims of the said defen¬ 
dant the further sum of Fifty thousand dollars ($50,000), 
besides costs. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
JULIAN H REIS 
Attorneys for Plaintiff. 
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12 Order Consolidating Law No. 87,908 and Law 

No. 87,909 for Trial. 

Filed October 12 1938 

* * # 

All parties consenting thereto, it is, by the Court, this 
12th day of October, 1938 

ORDERED, That the above-entitled causes be, and they 
are hereby, consolidated for trial. 

PEYTON GORDON 
Justice. 


13 Memorandum 

October 13, 1938 

Stipulation that pleas to first and second counts and rep¬ 
lication thereto shall stand as to third count of declaration, 
filed. 


14 Endorsed: Filed Apr 27 1939 

Statement of Testimony and Proceedings at Trial. 

The above-entitled action came on for trial on October 
12, 1939, before Mr. Justice Gordon and a jury. 

Messrs. Morris Simon and Lawrence Koenigsberger ap¬ 
peared on behalf of the plaintiffs, and Messrs. Edmund L. 
Jones and George Monk appeared on behalf of the defen¬ 
dant. 

The following testimony was given on behalf of the plain¬ 
tiffs : 

Dr. Custis Lee Hall testified in substance as follows: 

I operated on the plaintiff Joseph Cohen on May 28, 1936 
at Sibley Hospital. He had sustained a compound fracture 
and dislocation of the left ankle and lower leg. The skin 
on the front of the left ankle "was torn. 

Murray Ralph Dove testified on direct examination in 
substance as follows: 

I am a bus driver for the Capital Transit Company and 
was so employed on May 28, 1936. I had occasion to drive 
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my bus in the vicinity of Seventh and Girard Streets, 
Northeast, on May 28, at about 3.30 p. m. [Tr. 2] 

I am familiar with that intersection. Girard Street sort 
of ends at Seventh Street. As well as I can remember the 

i 

bus stop was about 12 feet north of the intersection on Sev¬ 
enth Street. I recall stopping there that day. [Tr. 3] 

, I was driving the bus and was the only employee of the 
Capital Transit Company on it. A child got out of the 
back door of the bus, which was on the right-hand side, 
about three-quarters of the way back. After the 
15 child alighted I continued on, as I always do, from 
one stop to the other. I do not recall whether I 
moved out toward the center of Seventh Street. [Tr. 4] 
I do not remember whether there were any automobiles or 
vehicles parked in there. 

My next stop was Franklin Street. I met a truck in that 
vicinity after I made the stop but I could not say the exact 
spot where I met it. I was in motion when I met the truck, 
but do not recall just how far I had gone, and cannot say 
whether I had completely crossed Girard Street. After I 
had started, and I don’t know how far I had gone, and met 
this truck, I heard brakes screeching. I did not stop my 
bus. 1 paid no attention to it and just continued on. I 
later learned that there was an accident, when I completed 
my round trip. 

I can not say that I paid any attention to the Evening 
Star truck as it was coming toward me. The truck appar- 
entlv was normal and there wasn’t anvthing noticeable that 
I could see to call any special attention to the truck at all. 
[Tr. 61 I do not remember whether I stopped my bus at 
the bus stop. It is unusual for me to stop a bus right at 
the corner. The car company’s rules are that we are re¬ 
quired to stop near the cross-walk. That is the company’s 
rules, and we try to do that with those buses. I don’t re¬ 
member the exact time I got to that point. It would be 
approximately between 3.24 and 3.30. [Tr. 7] 

There was no cross examination of this witness. 

Joseph C. Elbert testified on direct examination in sub¬ 
stance as follows: 

I made a map for the attorney for the defendant. 
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The map was thereupon offered and received in evidence. 

I made the measurements for that plat at 5.32 p. m., May 
28, 1936. [Tr. 8J It shows the intersection of Seventh and 
Girard Streets. Seventh Street and Girard Street are each 
thirty feet wide. I have indicated certain skid marks on 
the map. There is one made by the right-hand wheel, and 
one by the left-hand wheel. 

Q. The one made by the left-hand wheel, when it started, 
the point of the start of that skid-mark was how far from 
the extension of the curb line on the north side of 
16 Girard Street. A. Fourteen and a half feet. 

The total length of the skid mark was 23-1/2 feet, 
14 feet of which was before it reached the north curb line 
of Girard Street, that is, the cross-walk. 

The skid mark made by the right wheel started 7.9 feet 
south of the cross-walk, and its full length was 17.9 feet. 
The skid marks were four-tenths of a foot wide. [Tr. 10- 
11 ] 

Q. Now, Mr. Elbert, did that go parallel with this curb? 
A. No, sir. The south end of the right-hand wheel was 7 
feet from the curb of Seventh Street and the north end was 
6 feet. In other words, there was a difference of one foot 
in 17.9 feet. 

Q. Turning into the curb? A. Turning into the curb. 

They were just on a straight line down the center of the 
street. The distance between the center of the street and 
the left-hand skid mark was four feet. 

Q. At the back end here you have 3 feet from the center? 
A. Yes, sir. 

Q. That is where the skid-marks began -with the left 
wheel, if the left wheel of the vehicle had made them, and 
the wheel was 3 feet from the center? A. Yes, sir. [Tr. 
12-13] 

There was no cross walk there. There was a sidewalk. 
The imaginary cross-walk would be 10 feet. There were 
no buttons there. Nothing there at that time. I was told 
the little boy lived at 2827. The distance from the exten¬ 
sion of the north sidewalk to the south line of 2903 7th 
Street is 22-1/2 feet. 

On cross examination the witness testified in substance 
as follows: 
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The bus sign was 31-1/2 feet from the north curb line of 
Girard Street and 21-1/2 feet from the north sidewalk line. 
The location of the skid-marks were made from the edge 
of the sidewalk, and I know a tree space there is 6 feet, 
and I just put that line in as 6 feet. There is no definite 
curb line there. There is a cobblestone gutter on one side, 
and not on the other. [Tr. 14-15] 

17 On redirect examination the witness testified in 
substance as follows: 

It was 15 feet from the imaginary curb line to the center 
of the street. 

On recross examination the witness testified in substance 
as follows: 

Q. There was, Mr. Elbert, quite a rise from the sidewalk 
to the street, or the other way? A. This space in here is a 
little high. 

Q. It sloped up from what would be an imaginary gutter 
up to the sidewalk, did it not ? A. Yes, sir. [Tr. 10] 

Raymond Dickerson testified on direct examination in 
substance as follows: 

On May 28, 1936, I was a truck driver for the Nash & 
Turner Coal Company. I recall an accident that occurred 
on that day. At the time of the accident I was standing 
on Mrs. Cohen’s porch, waiting for her to sign the ticket. 
[Tr. 20] T was facing west at the time. That porch is on 
the right-hand side going north, 
i A. There was about eight or nine children standing on 
the corner when the bus pulled up there to their stand. It 
come up there, pulled up there and stopped. 

Q. The bus pulled up there and came to a standstill, and 
there were some children there before the bus came to a 
standstill; is that it? A. Yes, sir. [Tr. 21] 

The front of the bus stopped above even with Girard 
Sfreet curb. I dont remember how close it stopped. My 
coal truck was standing about the third or fourth door from 
Mrs. Cohen’s house, going north, on the right-hand side. 

I guess the back end of the bus was about even with the 
coal truck, or a little more than that. The coal truck was 
on the opposite side of the street from the bus. [Tr. 22] 

"When the bus pulled away from where it had come to a 
stop it kind of pulled at an angle, like. I wouldn’t want to 
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say it was a deep angle, but it was practically a little angle, 
toward the center of the street. I do not know 
IS whether the Cohen boy got off the bus, but I saw 
him when he left the curb and come across the street. 
I saw the little boy before I saw the Evening Star truck. 

Q. After the boy started across the street, did the Star 
truck pass where you were standing? A. Well, the boy 
started across kind of running in a north angle, like. [Tr. 
23] The boy started across kind of running in a north 
angle; 1 wouldn’t say running, but something like a trot, 
or something like that. He ran at a north angle, not toward 
his home. The Evening Star truck at that time, when he 
struck the boy, he had practically crossed the intersection 
of the street. When I saw the boy leave the curb, at that 
time the truck was practically at Mrs. Cohen’s house. Af¬ 
ter I saw the boy I looked around and saw the truck com¬ 
ing. It looked to be running about 20 to 22 or more than 
that an hour. [Tr. 24] 

My idea of it is the truck went into the boy because the 
front wheels struck him there. [Tr. 25] 

On cross examination the witness testified in substance 
as follows: 

It seemed to me that the bus stopped with the front 
wheels about the north curb of Girard Street. I first saw 
the boy after the back end of the bus had passed the end 
of the curb. He was running at kind of a north angle, to¬ 
ward 2903. The boy ran from the intersection of the curb 
with the north crosswalk line toward 2903. [Tr. 26] I no¬ 
ticed the truck at that time. I saw him leave the curb and 
at that time the Star truck came by where I was standing 
on the portli; And when the boy came out and passed the 
bus and got to the center of the street the Star truck was 
pretty close to him. 

Q. And he ran right into the path of the bus— 

Mr. Simon. T object to the question. 

A. No, he was trotting. 

Bv Mr. Jones: 

Q. Trotted right out into the path of the bus? 

Mr. Simon. The bus? 

Mr. Jones. The truck. 



JOSEPH COHEN VS. EVENING STAR NEWSPAPER CO. 


16 


By Mr. Jones: 

Q. When he came from behind the bus he was trotting 
close to the truck when you saw him? A. Yes. [Tr. 27-28] 

19 Charles Cohen, one of the plaintiffs, and father of 
the plaintiff Joseph Cohen, thereupon testified as to 
hospital and medical expenses. 

Ella Cohen testified on direct examination in substance 
as follows: 

I am the mother of Joseph Cohen. At the time he was 
injured on May 28, 1936, I was on the porth of my house, 
2827 Seventh Street, Northeast, facing south, waiting for 
the man to finish putting the coal in; it faces up Girard 
Street. After the man had dumped the coal in his truck 
he drove it on the other side of the street; [Tr. 34] it was 
about 12 feet south of the fire plug. I did not see my son 
before he was struck; I saw the Star truck before it struck 
him. I first saw it on the street going north when I was 
facing that truck; it was then about ten houses south of 
mine. It was going fast, 25 or 30 miles, coming toward me. 
I heard the screech of brakes, which attracted my attention 
to the accident, and I heard a scream [Tr. 37] I recog¬ 
nized the scream and I said, “Oh, that is my own boy; that 
is Joe/’ and I ran off the porch. I went to the scene where 
he had been run over. When I got there the driver of the 
Evening Star truck was out of his car. He picked the boy 
up [Tr. 38] 

Q. Were there any cars parked on either side of the 
street north of your house on your side of the street, north 
of vour house that dav? A. None. 

w * 

There were not any cars parked north of Girard Street 
that I observed; there were not any cars parked south of 
niv house on that side of the street. 

The witness thereupon testified as to the injuries sus¬ 
tained by the infant plaintiff. [Tr. 39-41] 

The bus and the Star newspaper delivery truck passed 
my house every day. The truck normally passed my house 
a little past 3 o’clock. The accident happened at 3.30. I 
did not see the bus from which my son got off. 

! On cross examination the witness testified in substance 
as follows: 
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At the time this accident occurred I was sitting in a chair 
on my porch signing a receipt for the coal which 1 had in 
mv hand; I had not finished signing it. I do not drive a 
car. 

Q. Do you consider yourself a good judge of speed? A. 
I guess so. 

20 Q. And vou think that vou can correctly look at 
a truck that is coming ten houses away, coming 
straight at you, and fix the speed as reasonably careful 
and accurate? A. Yes, sir. [Tr. 44] 

The plaintiff Joseph Cohen testified on direct examina¬ 
tion as follows: 

I was 14 years old on April 30 [1939]. At the time the 
accident occurred I was 12 years old. I remember the ac¬ 
cident. I got out of school that dav about 3.30 The school 
was at Temple and Monroe Streets, about 12 blocks from 
my home. I rode home on the bus and got off at the north 
corner of Seventh and Girard Streets. It stopped near the 
north curb of Girard Street and T got out at the center 
door. After I got out of the bus I walked up on the pave¬ 
ment and waited for the bus to cross and then started to 
cross. [Tr. 47]. When I started to cross I was in the center 
of the Girard Street pavement. I was not running or trot¬ 
ting. I was at a fast walk. After I got off the bus it moved 
on down the street. I did not walk right ahead as soon as 
1 got off the bus, but waited until the bus started up and 
then I started to cross. T was going to a boy’s house, [Tr. 
48] who lived at 2903, somewhat north of Girard Street 
and two or three houses from where I live. 

Q. How far into the street did you get tefore you were 
struck? A. Just a little over the center. 

I did not see the truck coming and did not hear any horn 
blown. 

Q. What was the first you heard of the truck that struck 
you? A. T heard the screech of the brakes and I looked 
up and 1 saw the truck, and before I had time to get back 
it hit me. 

Q. You looked up and before you had time to get back 
it hit you? A. Yes, sir. 

I was knocked down. [Tr. 49] 

The driver picked me up and I was taken to the hospital. 
[Tr. 50] 
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The witness then testified in regard to his injuries. [Tr. 
50-54] 

Q. Joseph, did you ever see any Star trucks delivering 
newspapers, the wholesale truck or the one that brings a 
lot of papers out, anywhere in the neighborhood where you 
were hurt and since you were hurt? A. Yes, sir. 

-1 I usually see it at Ninth and Monroe Streets where 
he puts the papers off, a square from my school. I 
saw it every day, as soon as we get out of school. The 
school bell would ring at 3 o’clock and we would get our 
books and home work and go, and it was right after that. 
[Tr. 54] I do not know whether that was the same truck 
that hit me. 1 do not know the driver of the truck. 

The witness thereupon identified a person in the court 
room as the driver of the truck that struck him and stated 
that he had seen him at Ninth and Monroe Streets. [Tr. 
55] 

On cross examination the witness testified in substance 
as follows: 

On the day of the accident 1 got out of school at 3.30. I 
was kept in that day. I do not know what I was going to 
do that afternoon when I got home. 1 usually play. I was 
going to meet some of the other boys. I was the only one 
to get off the bus. There is a tree and a bus stop there. 
I got off near the tree. After I got out the bus pulled away 
and I then walked up to the pavement. 

Q. You didn’t walk up the dirt, the parking space be¬ 
tween the concrete pavement and the roadway, or did you 
go over to the pavement ? A. I went over to the pavement. 

I walked down to the corner. After I walked out T walked 
out where ordinarilv there would be a crosswalk if imagi- 
nary lines were there or buttons were there. T didn’t go 
directly to Jack’s house. [Tr. 58] The street was clear 
as far as I could see. 'When I stepped off the curb the bus 
was down as far as the Girard Street corner. I saw it 
there south of Girard Street. It had passed the south curb 
of Girard Street. I stepped off the sidewalk down at the 
[northwest corner. [Tr. 59] When I stepped off I looked 
to see if any traffic was coming, and didn’t see any. I could 
see down the street as far as Central Avenue, two blocks 
away, and did not see the Star truck at all. I continued to 
watch as I walked across the street. [Tr. 60] I looked 
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south and north. There was a car coming south. It was 
about the ninth house down. 1 continued to go across the 
street and did not look any more to the south or north. I 
looked just straight ahead and continued walking across 
the street, and the next thing I knew I heard the screeching 
ol* the brakes and I was struck. The front part of the Star 
truck hit me [Tr. 61 ] on my left leg. I do not know 
22 whether the front bumper of the car hit me. T know 
the front hit me but I don’t know what part. It is 
not a fact that I walked into the left front wheel. 

Q. You hit some part of the front of the car? A. Yes, 
sir. 

Q. Let us see if you could tell us what part of the front 
hit you. Let this represent the truck; were you hit by the 
center of the truck or the right side or the left side? A. 
Near the left side. 

Q. Would you say about midway between the center of 
the truck and the left fender? Was that about the part that 
hit you ? A. No, sir. 

Q. Well, what part hit you? A. Near the left end. 

Q. Was it near the left fender in front of the truck? A. 
Near the left side. [Tr. 62] 

On re-direct examination the witness testified in sub¬ 
stance as follows: 

Q. Joseph, were you going straight across the street or 
going at an angle when you were struck ? A. Going straight. 

I was within the lines of an imaginary crosswalk. [Tr. 
63] 

Q. When you said you could see down the street two 
blocks, did vou mean if the bus was in vour road vou could 
see down the street two blocks? A. No, sir. 

Q. You mean if you stood on this pavement you could 
look down this side of the street and see for two blocks; 
is that right ? A. Yes, sir. [Tr. 64] 

Q. When the bus was across the street—when it was 
crossing the street, if it was in line of your vision of the 
truck coming up the street, would you have seen it? A. 
No, sir. 

On re-cross examination the witness testified in sub¬ 
stance as follows: 

There is not much traffic in front of my house ordinarily. 
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Q. Why was it you walked down here from up 
23 about the tree to go across? A. I usually do. 

Q. In other words, the people out in that neighbor¬ 
hood, you don’t cross in the block at all; vou always walk 
down to the crosswalk? A. Yes, sir. 

Q. And walk across the crosswalk? A. Yes, sir. [Tr. 
66-67] 

Q. How far could you see down there on this occasion? 
A. Not very far. 

Q. How far? A. Oh, I couldn’t say. 

I would not walk across the street if I saw something com¬ 
ing. I can not tell vou how far 1 could see down there. 
[Tr. 67] I haven’t any idea. I could see well down past 
the bus. 

Mr. Simon: Which side of the bus? Could you see all 
the way down on the right-hand side of the bus? 

The Witness: No. 

Bv Mr. Jones: 

Q. You could see farther on the left-hand side of the 
bus. You could see down quite some distance? A. No, 
sir. 

Q. How far could you see; have you any idea? A. No, 
sir. 

Q. So you didn’t know whether any traffic was coming 
north or not? A. No, sir. 

Q. But you walked across and never looked again? A. 
No, sir. 

Q. And couldn’t see whether traffic was coming? A. No, 
sir. 

Q. You didn’t look? A. No, sir. 

Q. And continued to walk? A. Yes, sir. [Tr. 68] 
£4 On re-direct examination the witness testified in 
substance as follows: 

Q. When you saw the bus was down below this pavement 
here (indicating) was there any traffic anywhere in sight 
on this side of the street, coming towards you ? A. I couldn’t 
see it. 

, Q. Was there any truck in the street—let me put it this 
way. When the bus was down here, the bus which you got 
off at this corner, where Mr. Jones put it for you, had the 
Star come in your vision then? A. No, sir. 
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Q. Now, tell me something else: Did you ever serve on 
the patrol at school? A. Yes, sir. 

Q. How long did you serve on the patrol? A. Over a 
year. 

Q. And were you director of traffic on the patrol? A. 
Yes, sir. 

Q. What did you make the children do with respect to 
walking on the crosswalk? A. To walk straight. 

Q. And what do you do with regard to using the cross¬ 
walk? A. 1 do the same. [Tr. 69] 

Thereupon there were offered and received in evidence 
certain Traffic Regulations which are set forth in the dec¬ 
larations. 

It was thereupon stipulated that there were no police of¬ 
ficers or traffic signals at the intersection. [Tr. 70-72] 

Thereupon the witness Raymond Dickerson was recalled 
for further cross examination, and testified in substance as 
follows: 

In a statement which I made I said the bov came at a fast 
trot and that the boy left the curb and as the bus came out 
he ran at an angle. I had finished putting the coal in Mrs. 
Cohen’s house and she signed the ticket. My truck was 
around about four doors from the corner house. It was 
facing north. 

Thereupon the plaintiff rested. [Tr. 72-75] 

25 Thereupon the following testimony was given on 
behalf of the defendant. 

The defendant introduced into evidence photographs of 
the intersection and of defendant’s truck No. 16. 

Mrs. E. L. Grimm testified on direct examination in sub¬ 
stance as follows: 

On May 28, 1936, I lived at 2216 Rhode Island Avenue, 
Northwest. On that day T saw the accident at Girard and 
Seventh Streets, Northeast, in which there was involved a 
truck of the Evening Star Company and a little boy, Joseph 
Cohen. I was in back of the bus, [Tr. 78] driving an auto¬ 
mobile in a southerly direction on Seventh Street. I should 
say this was between 3.00 and 3.30. When the bus reached 
the intersection of Seventh and Girard Streets it stopped. 
I was far enough behind the bus so that I did not have to 
stop. A child got off the bus. I was under the impression 



22 


JOSEPH COHEN VS. EVENING STAR NEWSPAPER CO. 


he left by the front door, but I am not sure. The child got 
olf the bus and immediately started running around be¬ 
hind the bus and across the street. I do not know whether 
he was running straight across the street or at an angle. 
When he came out from behind the bus as the bus was 
pulling away I then saw the Star truck. [Tr. 801 T would 
say as he came into the vision of the driver he was right at 
the wheel of the truck. The bov ran into the left front 
fender and wheel of the truck. 

I Q. And from the time he left the bus did he start to run 
along the side of the bus and around behind it? A. Yes. 
[Tr. 81] 

i Q. When he came out the door of the bus did he immedi¬ 
ately start to run? A. He did. 

Q. When he got to the back of the bus he turned and 
went across the street ? A. He did ? 

i Q. Did he continue to run out until the accident? A. He 
did. 

The driver of the truck stopped immediately. I think as 
he stopped he tried to swerve toward the curb. 

Q. How far would you say he went after the boy ran into 
the side of the truck, the wheel of the truck? A. It 
2(> was a very, very short distance. [Tr. 82] 
i It was six or eight feet. After the accident the 

driver of the truck got out of his truck and picked the child 
up [Tr. 831 and I took the child and his mother to the hos¬ 
pital. T do not believe he was exceeding the speed limit. He 
was not going unduly fast. [Tr. 84] 

When I first noticed the Star truck it was pretty nearly 
even with the front of the bus and I watched it from that 
time until the actual accident. T could see the truck coming 
and I could see the boy running toward it. When I first saw 
the boy he was just beginning to come behind the bus, leav¬ 
ing the curb, and I saw the truck then. [Tr. 85] I have been 
driving a car regularly since August 25, 1935, I would say 
the truck was going around 20 or 25 miles an hour. 1 don’t 
know. 

On cross examination the witness testified in substance 
as follows: 

Mr. Julian Reis came to my house on June 2, 1936, a few 
days after the accident, and I gave him a written statement 
of what occurred. 
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When I first saw the bus it was every bit of a block ahead 
of me. When it first stopped at Girard Street I was about 
a block behind it. 

The witness thereupon identified her signature on a cer¬ 
tain statement. 

I said in that statement that the front of the bus stopped 
at the north curb line. The bus was quite large and took 
up mighty near half of the street. I was riding toward the 
center of the street, and the left-hand side of my car was 
about even with the left-hand side of the bus. I could see 
all the way down the street to the left of the bus. I have 
no recollection of having seen the Star truck coming before 
I saw it getting close to the bus. [Tr. 88] If I had had a 
clear recollection 1 would have told that to Mr. Reis. 

Q. The boy got off the bus and went about six feet, did 
he not, north? After the bus stopped he got out of the bus 
and walked along the pavement north so as to be at the rear 
of the bus; is that right? A. He ran in that direction, yes. 

I usually sav anything over walking is running. I might 
have described it as a trot. He went back of the bus and 
then started across the street. [Tr. 89] 

27 He was not in the crosswalk when he was struck. 

He might have gone a foot or so beyond the center. 
It would have to have happened very close to the center 
of the street. There was not room for anything between 
the truck and the bus. In other words they were right to¬ 
gether. 

Q. So that the boy really didn’t take more than a step 
when the accident occurred? A. It seemed to me that 
way. 

Q. It just happened like that (snapping fingers). A. 
Just like that. 

The bus was on the right-hand side of the street the way 
I was going. T did not hear any brakes squeak. 

Q. Did you see the Evening Star truck skid ? A. I was 
not looking at it. I was worried about the boy. 

I did not do any skidding that I recall. I did not hear 
any horn. I was going to turn west on Girard Street. [Tr. 
90-91] The bov was not running in front of my car to 
such an extent that I was afraid I would hit him. I did 
not notice any cars parked on either side of Seventh 
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Street. [Tr. 91-92] The driver of the truck picked the 
child up and by the time he picked the child up I was be¬ 
side him. 

The weather was clear and the streets were dry. I did 
not at any time observe the Star truck coming toward me 
just before the accident occurred. [Tr. 93] 

Thereupon it was stipulated between counsel that the 
length of the bus was 27 feet 6Vi* inches, and that the width 
thereof was 7 feet 10% inches, these being over-all mea¬ 
surements: and that the truck was 5 feet 9 inches wide and 
about 13V-> feet long. [Tr. 94] 

Wade H. Carter testified on direct examination in sub¬ 
stance as follows: 

I am a member of the Metropolitan Police Department 
and have been for a good many years. In the performance 
of my official duties I made a brake test of the Evening 
Star truck No. 16 on May 28, 1936, on Seventeenth Street, 
Northeast. Tt is a level street and the streets were dry when 
the tests were made. It was a Dodge truck. I tested 
28 it at 15 miles an hour and was able to stop with the 
foot brakes in 10 feet and with the hand brake in 35 
feet. The requirements of law at that speed are 40 feet 
with either brake. [Tr. 98-99] 

Willard C. Jefferis testified on direction examination in 
substance as follows: 

I am employed by The Evening Star as garage superin¬ 
tendent, in charge of all the trucks. Truck No. 16 has hy¬ 
draulic brakes. When hydraulic brakes are applied they 
press the brakes equally on all four wheels. [Tr. 110-111] 

On cross-examination the witness testified in substance 
as follows: 

Q. If one went into operation first, 5 or 6 feet before the 
other side—if the left-hand rear brake went into operation, 
and it took 4 or 5 feet before the right-hand brake went into 
operation what would occur? A. That would not be possible. 

Bv Mr. Jones: 

I Q. Would it make any difference if the car was turning 
on an angle? A. No sir. [Tr. Ill] 

Carl E. Bean testified on direct examination in substance 

i 

as follows: 
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I am employed by the Evening Star driving a truck and 
assistant route agent, and have been so employed for ap¬ 
proximately eleven years. I had that job on May 28, 1936. 
The number of my truck at that time was 16, a Dodge truck. 
It was involved in an accident on May 28, 1936, at the cor¬ 
ner of Girard and Seventh Streets, Northeast. [Tr. 112- 
113] At the time of the accident I was bound for Ninth 
and Monroe Streets to deliver papers to the carrier boys. 
I probably left the offices of the Star to to go to that des¬ 
tination between 2.50 and 3. That was the usual time for 
me to leave. I went over that route everv dav. It takes 
approximately 15 or 20 minutes to get from the office of 
the Star at Eleventh Street and Pennsylvania Avenue, 
Northwest, to Girard and Seventh Streets, Northeast. This 
particular accident probably happened at a quarter after 
three. [Tr. 113] 

I had made one stop prior to the accident, in front 
29 of 631 Franklin Street, Northeast, approximately a 
block and a half south of Seventh and Girard Streets, 
and delivered papers to two carriers boys there. At the 
time of the accident the truck had approximately 3,000 or 
3,200 papers on it, weighing close to a ton and a half, and 
the entire body of the truck was stacked with papers to 
within a foot of the roof. 

I had six boys at Ninth and Monroe Streets, and as a rule 
I got there probably around 3.25 or 3.30. There was no 
reason or necessity for me to get there prior to that time. 
[Tr. 115] I tried to get to Ninth and Monroe Streets as 
late as possible so that the boys may get home from school 
and change their clothes and get their wagons and go to 
the corner of Ninth and Monroe to get their papers. [Tr. 
116] As I was proceeding in a northerly direction on Ninth 
Street, after leaving the stop at 631 Franklin Street, 1 was 
driving at approximately 18 miles an hour. I saw a bus 
as I approached the corner of Seventh and Girard Streets. 
The bus was just at a bus stop there on the north side of 
Girard Street. I saw the bus come up and stop there. 
When I saw the bus pull up and stop I had not reached the 
intersection of Girard Street and Seventh Street. When 
I got to the point on the street about at the south curb line 
on Girard Street, when the front of my truck got to the 
south curb line, on Girard Street, the bus w*as just begin- 
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ning to pull off in low gear. I continued on. When I first 
saw the boy who was injured my truck was approximately 
just beginning—a little to the south of the north curb line, 
which would be to the crosswalk if lines ran across there. 
[Tr. 116-117] I would say that when I first saw the boy I 
was maybe five or six feet to the south of the extended line 
of the crosswalk. At that time the rear end of the bus had 

not crossed the crosswalk. I would sav that when I first 

•> 

saw the bov and when my car was about to the crosswalk, 
or four or five feet south of it, the rear of the bus was 
probably 20 or 25 feet back of the north side of the cross¬ 
walk. At the time the boy was just coming around the 
left side of the bus at the rear. He was running very fast. 
[Tr. 118] At an angle down Seventh Street in a south- 

icasterlv direction. When he came around the back of the 
•> 

bus he was maybe three or four feet behind it. 

When I saw him I immediately applied the brakes and 
hollered as loud as I could. The boy then made a desperate 
effort to stop and sort of lunged backwards. He was run¬ 
ning more or less forward, and then drew up his 
30 weight to brace himself backwards. [Tr. 119] The 
bov did not get in front of my truck. He hit mv 
truck on the left side, the front wheel. My bumper did not 
hit him at all. After I saw the boy and applied my brakes 
jmy truck went approximately 10 or 12 feet. [Tr. 119-120] 
As soon as the accident happened I immediately got out 
and picked the boy up [Tr. 121]. Mrs. Grimm told me to 
place the boy in her car and I did so and she took the boy 
to the hospital, with Mrs. Cohen. I immediately reported 
to the circulation manager of The Star and by his direction 
I went to No. 12 precinct and reported the accident and 
then continued my route. Later in the day. pursuant to a 
telephone message, I went to No. 12 precinct and had the 
brakes tested. They were in the same condition then as at 
the time of the accident. [Tr. 122-123]. 

On cross examination the witness testified in substance 
as follows: 

i When the brakes were tested the truck did not have more 
than 8 or 10 papers on it. [Tr. 126] 

It is about 2 or ' 2 l /> miles from the Star to 631 Franklin 
Street. [Tr. 127] From the time I left the Star until I 
got to Franklin Street I never went any faster than from 



JOSEPH COHEX VS. EVENING STAR NEWSPAPER CO. 


27 


18 to 20 miles an hour. T fellow the same general route 
every day. [Tr. 128] 

I cannot recall whether the paper came out any later that 
day than usual. [Tr. 129] 

In going up Seventh Street I was driving on the right- 
hand side of the road, within a few feet of the center of 
the street. I was driving in the center of the right hand 
side of the street. I could not say that it was two or three 
feet. I was driving up the street not over 18 miles an 
hour. [Tr. 130] I am not positive, possibly I was driving 
less than 18. I do not recall looking at my speedometer. 

I didn’t see the bus discharging passengers. 1 knew that 
there was a bus stop there. 1 had often seen the bus stand¬ 
ing there and had often seen them discharging passengers 
there. [Tr. 131] When I made my turn from Franklin 
Street into Seventh Street the bus was not there yet. [Tr. 
132] When the bus came to a stop I was probably 25 or 30 
feet south of Girard Street. 

Q. So that, between the time you were driving 25 feet 
south, approximately, and 30 feet across Girard 
31 Street, the bus had discharged this passenger and 
the passenger had gotten out and came around in 
front of you; is that right:’ A. I imagine so, yes, sir. 

Q. Don’t let’s imagine. Is that a correct statement? 
A. I cannot say positively as to the passenger getting out. 

Q. Well, from the time the bus stopped and the boy came 
in front of you, that is the distance you went, 55 feet; is 
that right? A. Approximately. [Tr. 133-134] 

I could not see whether a passenger got off or not. 

When I used to go to Ninth and Monroe Streets to de¬ 
liver my papers I saw school kids there many times just 
coming from school, when I used to go there with my 
papers, off and on. Sometimes T would get there 5 or 6 
minutes late and they had gone. In other words when I 
get there ordinarily the kids were coming out of school. 

Q. So you have been out there earlier than 3.15 and 3.20, 
have you not? A. Not very much, no, sir. [Tr. 134] 

The bus was just beginning to pull away as I had a vi¬ 
sion of this boy. 

Q. The bus was just pulling away as the boy came out 
in front of you? A. “Into” or “view”? 
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Q. In front of you. A. tie was not in front of me. 

When I struck the boy the bus was almost alongside of 
me. When 1 hit the boy the rear end was just about pass¬ 
ing my driver’s seat. 

Q. That was the first you saw of the bov? A. When I 
hit him? 

Q. Yes, sir. A. No, sir. 

Q. How much sooner did you see him? A. As he came 
around the rear of the bus. 

Q. How far away were you from the bus? A. Probably 
10 or 12 feet. [Tr. 136-137] 

I didn’t blow my horn. I did not put on the emergency 
brake. I just put on the foot brake. 

32 Q. And 1 understood you to say that no part of 
the truck hit the boy, but the boy put his foot under 
your wheel. A. Yes, sir. 

Q. And the boy was staggered back? A. He was trying 
to stop. [Tr. 137] 

I I am sure no part of my truck hit him. No part of his 
body was hurt except his leg. [Tr. 138] I believe I swung 
my truck to the right. [Tr. 139] 

Thereupon there were offered and received in evidence 
certain records of the defendant showing that during the 
period from May 1, to May 29, 1936, the truck involved in 
the accident left the office of the Star at various times be¬ 
tween 2.43 and 3.42 p. m., except on Saturdays, on which 
days it left earlier; and that on May 28, 1936, it left at 3 
o’clock. [Tr. 144-146] 

Thereupon the defendant rested. 

The evidence of various physicians was introduced. This 
testimony was to the effect that the principal injuries sus¬ 
tained by the infant plaintiff consisted of a compound 
fracture dislocation of the left ankle and lower leg, with 
lacerations extending from the dorsum of the foot to eight 
inches above the ankle, with protruding tendons and bony 
fragments, lacerations on outer side of lower fifth of left 
leg and that the skin on the front of the left ankle was torn. 

There was no rebuttal. 

i Thereupon the defendant moved to the Court to direct a 
verdict for the defendant, which motion was overruled. 
[Tr. 147-157] 
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Thereupon the def e ndant requested the Court to give the 
following instructions to the jury, but tjje Qp^t.refused so 
to do, to w r hich action of the Court the dcTeJiJ.iSt then and 
there noted exceptions. 

Plaintiff’s Praye r for Instructions No. 5. 

“You arc instructed that it was the duty of the driver of 
the defendant’s automobile to anticipate that persons 
might alight from the bus which had stopped at the corner 
of Seventh and Girard Streets and cross Seventh Street 
from the point of their so alighting, and it w’as therefore 
his duty to exercise care to avoid a collision between his 
automobile and such persons as might so cross the street.” 

Plaintiff’s Prayer for Instructions No. 6. 

“The driver of an automobile must exercise special care 
to avoid injury to children when he approaches a street or 
liighw’av crossing.” 

33 Plaintiff’s Prayer for Instructions No. 7. 

“When there is an obstruction to the view’ of the driver 
of an automobile it is his duty to exercise such a degree of 
care as a reasonably prudent man w’ould exercise under the 
same circumstances to avoid injury to pedestrians at such 
point.” 

Plaintiff’s Prayer for Instructions No. 8. 

“The duty of the operator of an automobile varies ac¬ 
cording to the danger naturally to be anticipated from its 
operation. Greater care is required of the driver when ap¬ 
proaching an intersection.” 

Plaintiff’s Prayer for Instructions No. 5 1 /o. 

“You are instructed that it is not negligence as a matter 
of law* for a pedestrian to run or walk rapidly across the 
street.” [Tr. 157-192] 

Thereupon the Court charged the jury as follows: 

Ladies and gentlemen of the jury, as you have been told, 
there are tw’o suits here consolidated for trial. One suit 
is brought by Charles Cohen, the father of the lad here, as 
his next friend, against the Evening Star Company for ex¬ 
penses that he incurred, whether he has paid them or 
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whether he still owes them, the money that he expended for 
injuries sustained by the son. 

The other suit is brought by the father on behalf of the 
infant for injuries to the son, in the same transaction, ex¬ 
cept one suit is for the father for the amount he has ex¬ 
pended and has been obligated to spend for the injuries 
sustained by the boy, and the other is for the pain and suf¬ 
fering and the injuries—damages that will compensate 
therefor. 

These suits are brought by the plaintiffs against the de¬ 
fendant, growing out of injuries alleged to have been re¬ 
ceived by Joseph Cohen, an infant, on the afternoon of 
May 28, 1936, near the junction of Seventh and Girard 
Streets, Northeast, in this city, by reason of having been 
struck by a passing truck, and for which the plaintiffs al¬ 
lege that the defendant is responsible. 

The declarations are framed in three counts, in 
34 which the plaintiffs set forth several asserted theo¬ 
ries upon which it is sought to charge the defendant. 

The first count of the declarations charges that the auto¬ 
mobile truck, which caused the accident, was owned by the 
defendant and it was being driven by an agent, servant, or 
employee of the defendant along and in the direction of 
Seventh Street, Northeast, near the junction of Seventh 
and Girard Streets; that Joseph Cohen was the infant son 
of Charles Cohen and was 12 years of age, and proceeding 
in an easterly direction across Seventh Street, Northeast; 
that it was the duty of said employee to drive said truck in 
a careful and prudent manner, to keep a proper lookout 
and to keep the truck under proper control and give warn¬ 
ing of the approach thereof, and then acting as such em¬ 
ployee the defendant drove said truck in a careless and 
negligent, manner at a fast and excessive and unlawful 

t ** 

rate of speed without keeping the same under proper con¬ 
trol, without keeping a proper lookout, without giving 
warning of the approach thereof, and in consequence of 
the several acts of negligence that truck collided with said 
infant, thereby ini Meting upon him serious, painful and 
permanent injuries, and he thereby became sick, sore, and 
lame, his left ankle was smashed, suffered a bone fracture 
and a dislocation of the left ankle and left leg; and de- 
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scribes further how this accident occurred and the nature 
of the injury. 

And they further charge as the result thereof he became 
and continued to be permanently maimed, will continue 
permanently to suffer an impairment of his left ankle and 
leg, sustained a permanent extension of the toes, and also 
suffered very severe and painful injuries and permanent 
injuries to his nervous system, and his earning power has 
been seriously impaired and for a long period of time will 
be deprived thereof. That is in respect to his father’s 
right to the earnings of the boy. 

And that the plaintiff was obliged to spend large sums 
of money and will continue to spend large sums of money. 

For these damages sustained, the father claims $10,000; 
and in behalf of the boy it is claimed $50,000 damages. 

Now, there is no claim made, as I understand it, at the 
trial of this case, for the loss of services of the bov by the 
father, and there is no question as to the amount of dam¬ 
ages the father has sustained by reason of the bills 
35 that he has paid or that he has incurred, because I 
understand that is $1,920. There is no question 
about that. 

Mr. Simon. We have abandoned any services of the 
bov, also. 

The Court. That is what I have said. 

So, if you shall find that the boy was injured through the 
negligence of the driver of the truck, the father will be en¬ 
titled to damages in the sum of $1,920, entitled to such dam¬ 
ages to which you may think he is entitled, and as to that 
1 shall later go into more detail. 

The second and third counts of both declarations are 
practically the same insofar as the injuries are concerned, 
and the effect of the injuries through the carelessness and 
recklessness of the defendant through the employee, and 
they set out certain traffic violations which have been 
brought to your attention, or you may read them in the 
declaration. 

Now% the defense to that is that the driver of this truck 
was not negligent and did not drive the truck negligently, 
but the accident and injuries to the boy occurred and were 
occasioned by his running into the truck and not the truck 
running into him. 


32 


JOSEPH COHEN VS. EVENING STAR NEWSPAPER CO. 


i It is further charged that even though the driver of the 
truck was negligent, that the boy was negligent too, and, 
( therefore, he contributed to the accident, and therefore 
the defendant would not be liable in damages. 

Is that what the defense is? 

Mr. Jones. That is right. 

Mr. Simon. I think there is also the question of the last 
clear chance. 

i The Court. Well, I will give that when I get to the 
prayers. 

Now, you are the sole judges of the facts in this case. 

The Court has nothing to do with deciding the facts. That 

is for vou to determine. The Court will tell vou the law 
*> * 

governing the case by which you shall measure the facts as 
you find them to be. 

I advise you that the burden is upon the plaintiff to make 
out every material allegation of the case by a preponder¬ 
ance of the evidence; that is, that the evidence on behalf 
of the plaintiff must outweigh that in opposition thereto. If 
it is equally balanced, it is not that sufficient degree of evi¬ 
dence for the plaintiff to recover. It must outweigh 
36 any opposition thereto. 

With respect to the witnesses that have appeared 
before vou: If anv witness has deliberated sworn falselv 
with respect to any matter about which he or she could not 
be reasonably mistaken, it is the duty of the jury to either 
ignore such testimony altogether or give it such weight as 
you may deem it worthy. You shall also take into considera¬ 
tion the interest of anv witness in the outcome or in the re- 
suit of this case. Where a witness has a direct personal 
interest in the result of the outcome of the case, the tempta¬ 
tion is strong to alter or color his testimony, but it is for 
you to give such testimony the weight you may think it 
worthy of. 

i Now, what are the main questions for you to decide here? 
One or both of the parties here, either the truck driver or the 
boy, were negligent. 

Negligence which renders one liable to another who is in¬ 
jured thereby is the doing of some act or thing which it is 
his duty to refrain from doing, or failing to do some act or 
something which it is his duty to do. Negligence is the 
failure to act as a reasonably prudent person, or acting as 
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a reasonably prudent person would act in a similar situa¬ 
tion. Negligence consists in the mere doing or in the com¬ 
mission of an act which it was the person’s duty not to com¬ 
mit, the omission or the commission being the proximate 
cause of the injury. You shall hear in these prayers some¬ 
thing about proximate cause. 

Proximate cause means that the injury sustained was 
the natural and probable consequence of the negligence. 
Was the operator or driver of the automobile operating the 
same negligently and not taking proper care and precaution 
under the circumstances? If he was negligent, then the de¬ 
fendant would be entitled to recover, unless the plaintiff 
was negligent also. 

Mr. Simon. I think you meant “the plaintiff” would be 
entitled to recover. 

The Court. Yes, the plaintiff would be entitled to recover. 

Now, counsel for plaintiff and counsel for the defendant 
have submitted to the Court a number of prayers or instruc¬ 
tions which the Court will give you. 

Plaintiff’s Prayer No. 1 reads: 

“If you find from the evidence that the driver of 
37 the defendant’s automobile was negligent and that 
such negligence was the proximate cause of the ac¬ 
cident, your verdict should be for the plaintiff.” 

However: 

“Should you find from the evidence in these cases that 
the defendant’s driver was not guilty of negligence and that 
the accident was an unavoidable one under the circum¬ 
stances disclosed by the evidence, then you are instructed as 
a matter of law that there can be no recovery in these cases 
against the defendant, and you shall return your verdict in 
each case for the defendant.” 

“You are further instructed in these cases that no pre¬ 
sumption of negligence whatever arises from the mere hap¬ 
pening of the accident. The burden of proof is upon the 
plaintiffs to prove by a preponderance of the evidence that 
the defendant’s driver was guilty of one or more of the acts 
of negligence charged in the declaration, and that such negli¬ 
gence was the proximate cause of the accident, and unless 
you find that so proved, you must return a verdict in each 
case for the defendant.” 
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! “If you find from the evidence that the plaintiff, Joseph 
Cohen, who is the infant, was guilty of negligence which 
contributed to the accident as a proximate cause thereof, 
then there can be no recovery by the plaintiff in either case, 
and your verdict in both cases must be for the defendant.’’ 

“You are instructed that on the date of the accident the 
District of Columbia Traffic Regulations required the 
drivers of vehicles to yield the right of way to pedestrians 
crossing the roadway within any marked or unmarked cross¬ 
walk at the end of a block, and that under the regulations 
the continuation of sidewalk space across an intersection 
is a crosswalk. You are further instructed that at the scene 
of the accident the crosswalk was an extension of the side¬ 
walk space of Girard Street across Seventh Street.” 
38 “If you find from the evidence that the defendant’s 
automobile was being driven at a greater rate of 
speed than was reasonable and prudent, having due regard 
to the traffic, surface and width of the highway, and the 
hazard at the intersection, and the other conditions then 
existing; or if you find that it was being driven at a rate of 
speed greater than 22 miles an hour; and if you further 
find that such acts, or any of them, were the proximate cause 
of the accident, then the defendant was guilty of negligence 
and your verdict should be for the plaintiffs.” 

“If you find from a preponderance of the evidence that 
the minor plaintiff”—that is the boy—“was crossing 
Seventh Street at and over a crosswalk, and if you further 
find that in so proceeding along the crosswalk he was in 
the exercise of due care, then he had the right of way over 
the defendant’s automobile. Such right of way, however, 
is not absolute, but both the motorist and pedestrian are re¬ 
quired to use reasonable care under the circumstances, and 
the minor plaintiff was not entitled to place himself in the 
path of the automobile at such a time and under such cir¬ 
cumstances as to make it impossible for the driver of the 
defendant’s automobile, in the exercise of due care, to avoid 
the collision. If you find from the evidence in accordance 
with this instruction that the circumstances were such that 
the minor plaintiff did have the right of way and that the 
driver of the defendant’s automobile negligently failed to 
accord him the right of way and that such failure on the 
part of the defendant’s driver was the proximate cause of 
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the accident, then your verdict should be for the plaintiff.” 

“You are instructed that in order for a pedestrian to 
have the right of way at a crosswalk he must enter the cross¬ 
walk under such conditions as would convince an ordinarily 
prudent person that he could proceed across the roadway 
in safety. If the pedestrian enters the crosswalk at a time 
when he cannot determine what the existing conditions are, 
or at a time when the ordinarily prudent person 
39 would conclude that he could not cross the road¬ 
way in safety, then he does not have the right of 

way. ’ * 

Further: 

“If you find from the evidence in this case that the plain¬ 
tiff, Joseph Cohen, ran from behind the southbound Capital 
Transit bus into the path of the approaching northbound 
truck of the defendant company and that said truck was not 
being operated negligently in that at the time said Joseph 
Cohen came into the line of vision of the driver of the de¬ 
fendant’s truck he was in such close proximity thereto that 
it was impossible for the driver of said truck by the exercise 
of ordinary care to avoid the accident, then you are in¬ 
structed as a matter of law that there can be no recovery 

in these cases and vour verdict must be for the defendant.” 

* 

“In determining whether the minor plaintiff was guilty of 
contributory negligence, the burden of proof is on the de¬ 
fendant to prove such contributory negligence by a prepon¬ 
derance of the evidence.” 

“You are also instructed that if you find from a prepon¬ 
derance of the evidence that the driver of the defendant 
company violated the traffic regulation offered in evidence 
requiring vehicles to drive as closely as practicable to the 
right-hand edge or curb of the highway, and that such vio¬ 
lation of the regulation was the proximate cause of the ac¬ 
cident, then the defendant was guilty of negligence and your 
verdict should be for the plaintiffs.” 

“Even if you find from a preponderance of the evidence 
that the minor plaintiff crossed the street in a negligent 
manner and so placed himself in danger, yet if you further 
find from the evidence that the driver of the defendant’s 
automobile saw or, in the exercise of reasonable care, could 
have seen him in a position of danger in time to have 
avoided the accident, and negligently failed so to avoid the 
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accident, then the defendant is liable and your verdict 
should be for the plaintiffs.” 

40 “In determining whether the minor plaintiff was 
guilty of negligence you will take into consideration 
his age at the time of the accident. Less discretion is re¬ 
quired of a child of tender years than would be required of 
an adult. The degree of discretion required depends on 
the age of the child. ’ ’ 

“If you find for the plaintiffs, then, in awarding damages 
to the minor plaintiff, you will award him such sum as in 
your judgment will reasonably compensate him for the in¬ 
juries which he has sustained, including pain, suffering, and 
inconvenience, which you find from the evidence he has sus¬ 
tained, and which you find from the evidence he may reason¬ 
ably be expected to sustain and suffer in the future; and in 
awarding damages to the father of the minor plaintiff, you 
will allow him such sum as will compensate him for the 
money which he has expended and the expenses which he 
has incurred growing out of the injury to the minor plain¬ 
tiff,” 

which has been agreed, if you find for the plaintiff, is $1,920. 

When you reach your jury room the first thing to deter¬ 
mine would be whether or not the driver of the defendant 
truck was responsible alone in this act. If you find that he 
was, then you consider what damages you will award. If 
you find that he was not responsible or he was not negligent, 
then you find for the defendant. 

If you find that he was negligent and the plaintiff was also 
negligent, you find also for the defendant. 

If you find that the driver of the truck was responsible 
through his negligence for this accident, and that was the 
proximate cause of the injuries, then it will be for you to 
determine, under an instruction I have given you, what 
would fairly compensate this young boy for the injuries 
sustained; and for the father who expended $1,920. 

Mr. Jones. In the general instructions you last gave, I 
did not catch it, but did you tell the jury—and if you did not, 
I will ask that you advise them if they should find that the 
driver of this truck was guilty of negligence, then they must 
go to the question of whether the plaintiff was guilty of con¬ 
tributory negligence. 

The Court. Oh, yes, I did. 
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Mr. Simon. He went over that three times. 

The Court. Whatever your verdict is, it must be the 
unanimous vote of all of you. When you return you will 
be asked what your verdict is on both declarations which will 
be submitted to you. 

Retire and consider vour verdict. 

•> 

ITr. 197-209] 

Thereupon the jury retired and thereafter returned a 
verdict in each case for the defendant. 

The foregoing: statement contains such portions of the 
testimony and proceedings in the trial of the above-entitled 
actions as is necessary to explain the rulings of the trial 
court upon the issues and questions involved. 

It is hereby stipulated by and between the parties to the 
above-entitled actions, by their attorneys, that the originals 
of the photographs and plat introduced in evidence at the 
trial of said actions and hereinabove referred to may be 
exhibited to the Court of Appeals on the argument and con¬ 
sidered by the Court of Appeals as a part of the record of 
said actions. 

SIMON, KOENIGSBERGER, 
Attorneys for Plaintiff. 

HOGAN and HARTSON 
Attorneys for defendant. 

42 Verdict and Judgment 

Filed October 14 1938 
# # # 


This cause having come on for hearing on the 12th day 
of October, 1938, before the Court and a jury of good and 
lawful persons of this district, to-wit: 


Carleton W. Phillips 
Sarah C. Fogle 
Charles H. Jumper 
William H. Raines 
Charles L. Mellon 
John E. Devine 


Lonnie Gartrell 
Hector Lazo 
Weltv C. Hospital 
Charles V. A. Smoot 
Herbert N. Harvev 

V 

George A. Kieny 


who, after having been duly sworn to well and truly try the 
issues between Joseph Cohen, an infant by Charles Cohen, 
his next friend, plaintiff, and The Evening Star Newspaper 
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Co., a corporation, defendant, and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 14th day of October, 1938, that they find for the defen¬ 
dant against said plaintiff. 

Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense of this action. 

PEYTON GORDON 
Justice 
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Notice of Appeal 
Filed February 27 1939 


Notice is hereby given that Joseph Cohen, plaintiff above 
named, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the final judgment 
entered in this action on October 14, 1938. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 
Attorneys for Appellant. 

HOGAN & HARTSON 
Attorneys for Defendant 


Memorandum 

February 27, 1939 
Cost bond on appeal $250, filed. 


44 Memorandum 

March 31 1939 

Time for filing the record on appeal in the United States 
Court of Appeals extended to and including May 18, 1939. 
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45 Statement of Points Upon Which Appellant 
Intends to Rely on Appeal. 

Filed April 27 1939 

• * * 

The Court erred in denying plaintiff’s prayer for instruc¬ 
tions No. 5. 

The Court erred in denying plaintiff’s prayer for instruc¬ 
tions No. 6. 

The Court erred in denying plaintiff’s prayer for instruc¬ 
tions No. 7. 

The Court erred in denying plaintiff’s prayer for instruc¬ 
tions No. 8. 

The Court erred in denying plaintiff’s prayer for instruc¬ 
tions No. 9Vo. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 
Attorneys for Plaintiff. 


Assignment of Errors. 

Filed April 27 1939 

# * • 

The Court erred in denying plaintiff’s prayer for instruc¬ 
tions No. 5. 

The Court erred in denying plaintiff’s prayer for instruc¬ 
tions No. 6. 

The Court erred in denying plaintiff’s prayer for instruc¬ 
tions No. 7. 

The Court erred in denying plaintiff’s prayer for instruc¬ 
tions No. 8. 

The Court erred in denying plaintiff’s prayer for instruc¬ 
tions No. 9Vo. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 
Attorneys for Plaintiff. 
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46 Designation of Record on Appeal. 

Filed April 27 1939 
# # • 

The Clerk of the Court will kindly prepare record on ap¬ 
peal in the above-entitled action, and will include therein 
the following: 

1. Declaration. 

2. Pleas. 

3. Replication. 

4. Memorandum: Leave to amend declaration granted, 
pleas to stand to declaration as amended. 

5. Third count of declaration. 

6. Order consolidating cause with 87,908 for trial. 

7. Memorandum: Stipulation that pleas to first and 
second counts and replication thereto shall stand as to third 
count of declaration. 

8. Statement of proceedings at trial. 

9. Verdict. 

10. Judgment. 

11. Notice of appeal. 

12. Memorandum: Cost bond on appeal filed. 

13. Statement of points on which appellant intends to 
rely on appeal. 

14. Assignment of errors. 

15. This designation. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 
Attorneys for Plaintiff. 

I hereby certify that on the 27th day of April, 1939, I 
served the foregoing designation of record on appeal on 
George Monk, Esquire, attorney for the defendant, by hand¬ 
ing a copy thereof to said attorney at his address, Colorado 
Building, Washington, D. C. 

LAWRENCE KOENIGSBERGER 
Attorney for Plaintiff. 
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47 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 46, both inclusive, 
to be a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause Xo. 87909 at Law, 
wherein Joseph Cohen, an infant, by Charles Cohen, his 
next friend, is Plaintiff and The Evening Star Newspaper 
Company, a corporation, is Defendant, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 16th day of May, 1939. 

C. E. STEWART, 

(Seal) Clerk 

Endorsed on Cover: Xo. 7406. Joseph Cohen, an Infant 
&c., Appellant, vs. The Evening Star Newspaper Com¬ 
pany &c. United States Court of Appeals for the District of 
Columbia Filed May 17 1939 Joseph W. Stewart, Clerk. 
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The District of Columbia 

APRIL TERM, 1939 


No. 7406 


Joseph Cohen, an infant, bp Charles Coben, 
bis next frienb, Appellant, 


YS. 

Wbt Cbening £>tar JgetoSpaper Companp, 

a corporation 


BRIEF on BEHALF of APPELLANT 


STATEMENT of the CASE 


This is an appeal by Joseph Cohen, an infant, by Charles 
Cohen, his next friend, plaintiff below, from a judgment 
for the defendant on the verdict of a jury in an action at 
law for damages for personal injuries (R. 37-38). 

Two actions were filed below, one by Charles Cohen, 
father of the infant plaintiff, Joseph Cohen, and the other 
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as hereinabove indicated. For the purposes of trial the 
two actions were consolidated (R. 11). 

This Court, by order passed May 29, 1939, dispensed 
with the printing of the record in the appeal of Charles 
Cohen vs. The Evening Star Newspaper Company, No. 
7405, and directed that the decision on that appeal should 
abide the decision in the instant case. 

The declaration alleged that on May 28, 1936 the de¬ 
fendant was the owner or operator of an automobile truck 
then being driven by its agent, servant or employee, in a 
northerly direction along Seventh Street, Northeast, at or 
near the junction of Seventh Street with Girard Street, in 
the District of Columbia; that the truck was operated in 
a negligent manner, at an excessive and unlawful rate of 
speed, without keeping the same under proper control, 
without keeping a proper lookout, and without giving 
warning of the approach thereof (R. 1-3); that the de¬ 
fendant violated certain Traffic Regulations pertaining 
to the right of way of the plaintiff, rates of speed (R. 
4-6), and requiring vehicles to be driven as closely as 
practicable to the right-hand side of the roadway (R. 7- 
10). It was alleged that, as a result of the defendant’s 
negligence, the truck collided with him and inflicted per¬ 
sonal injuries upon him, and the action was for damages 
therefor. 

The defendant in its plea admitted the ownership of 
the truck, the operation thereof by its agent, and the col¬ 
lision with the plaintiff, denied all other allegations and 
alleged that the plaintiff’s injuries were the result of his 
own negligence and not that of any negligence on the part 
of its employee (R. 6-7). 

The plaintiff, in his replication pleaded the last clear 
chance (R. 7). 



3 


The action was tried before a jury (R. 11-37). 

At the time of the accident the plaintiff was twelve 
years of age, and was attending at school at Temple and 
Monroe Streets, about twelve blocks from his home. On 
the day of the accident he left school about 3:30 o’clock 
p. m. and rode home on the bus, getting off at the north¬ 
west corner of Seventh and Girard Streets. The bus 
stopped near the north curb of Girard Street and the 
plaintiff alighted at the center door (R. 17). The bus-stop 
sign was thirty-one and one-half feet from the north 
curb line of Girard Street and twenty-one and one-half 
feet from the north sidewalk line (R. 14). There was no 
crosswalk marked by buttons at the intersection. When 
the bus came to a standstill, there were eight or nine chil¬ 
dren standing on the corner. The bus stopped about even 
with the Girard Street corner (R. 14). 

After alighting from the bus, the plaintiff walked up 
on the pavement and waited for the bus to cross, and then 
started to cross the street from a point in the center of 
the Girard Street pavement (R. 17). There was conflict¬ 
ing testimony as to whether the plaintiff was running or 
trotting or merely walking fast at the time, some of the 
witnesses testifying that he was running or trotting (R. 
15-22-23-26), and the plaintiff testifying that he was 
merely walking fast (R. 17). The bus moved on down 
the street and the plaintiff waited until the bus started 
up, and then started to cross. He was going to a boy’s 
house at 2903 Seventh Street, somewhat north of Girard 
Street, and two or three houses from where he lived (R. 
15-17). The plaintiff walked down to the corner and 
started across where ordinarily there would be a cross¬ 
walk if imaginary lines or buttons were there (R. 15-18). 

When he stepped off the curb, the bus had left the stop 
and was as far down as the Girard Street corner. It had 
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passed the south curb of Girard Street. The plaintiff 
looked to see if any traffic was coming, and did not see 
any (R. 18). While standing on the pavement the plain¬ 
tiff could look down the street for a distance of about tw*o 
blocks, but when crossing the street, when the bus was in 
his line of vision, he could not see the truck coming up 
the street (R. 19). 

The bus pulled out from the curb at an angle after 
discharging the plaintiff (R. 14-15). The bus was in the 
line of vision between the plaintiff and the driver of the 
truck, obstructing the driver’s view (R. 15-20-21-22-27- 
28). The driver of the truck did not see the plaintiff 
leave the bus (R. 27). The first time he saw the boy was 
when he came around the rear of the bus, the truck then 
being ten or twelve feet away (R. 28). The driver of the 
truck saw the bus stop as he approached the corner of 
Seventh and Girard Streets. At that time the truck 
had not yet reached the intersection (R. 25). The driver 
continued on without slacking his speed and without blow¬ 
ing the horn (R. 26-28). No warning of the approach of 
the truck was given the plaintiff, and the first he learned 
of the truck being in close proximity to him was when he 
heard the screech of brakes (R. 17). When the bus came 
to a stop, the truck w*as twenty-five or thirty feet south of 
Girard Street. Between the time that the plaintiff left 
the bus and the time the accident occurred, the truck 
traveled a distance of fifty-five feet at the same rate of 
speed (R. 27). 

There was conflict in the testimony as to whether the 
truck hit the plaintiff or the plaintiff collided with the 
left front wheel of the truck, some of the witnesses testi¬ 
fying that the bumper of the truck struck the plaintiff 
(R. 15-19), and others testifying that the plaintiff ran 
into the left front wheel of the truck (R. 22-23-26). The 
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plaintiff was very close to the center of the street, or a 
foot or so beyond the center when the collision occurred 
(R. 15-23). The testimony with respect to the speed of 
the truck ranged from twenty to thirty miles per hour (R. 
15-16-22-27). The accident occurred about 3:25 or 3:30 
o’clock p. m. (R. 12-16-21-25). The truck driver was 
familiar with the locality. The testimony showed that 
the truck passed over that route every day (R. 16-18-25). 
The driver had often seen the bus standing at the stop 
sign and had often seen it discharging passengers (R. 
27). He was also familiar with the fact that school 
children coming from school traveled in the vicinity at 
that time (R. 27). 

At the conclusion of the testimony the plaintiff re¬ 
quested the Court to give certain instructions, herein¬ 
after discussed, which the Court refused (R. 29). 


ASSIGNMENT OF ERRORS RELIED ON (R. 39) 


The Court erred in 
structions No. 5. 

The Court erred in 
structions No. 6. 

The Court erred in 
structions No. 7. 

The Court erred in 
structions No. 8. 

The Court erred in 
structions No. 9V*>. 


denying plaintiff’s prayer for in- 

denying plaintiff’s prayer for in- 

denying plaintiff’s prayer for in- 

denying plaintiff’s prayer for in- 

denying plaintiff’s prayer for in- 



6 


ARGUMENT AND AUTHORITIES 


Error in Refusing Plaintiff’s Prayer for 
Instructions No. 5. 

Plaintiff’s prayer No. 5 requested the Court to instruct 
the jury as follows: 

“You are instructed that it was the duty of the 
driver of the defendant’s automobile to anticipate 
that persons might alight from the bus which had 
stopped at the corner of Seventh and Girard Streets 
and cross Seventh Street from the point of their so 
alighting, and it was therefore his duty to exercise 
care to avoid a collision between his automobile 
and such persons as might so cross the street.” 

Briefly summarized, this is a case in which the plain¬ 
tiff, after having alighted from a southbound bus at the 
corner of Seventh and Girard Streets, Northeast, while 
attempting to cross the street at or near a regular cross¬ 
walk at a fast walk or trot, was struck at or near the 
center of the street by a truck proceeding north on Seventh 
Street. The bus standing at the regular stop sign for 
the discharge of passengers was observed by the truck 
driver when a distance of at least fifty-five feet away and 
at a time when he had not arrived at the intersection. 
The driver continued on into the intersection at the same 
rate of speed and gave no warning whatsoever by the 
sounding of the horn or otherwise of the approach of the 
truck. 

It was undisputed that when the bus pulled out from 
the curb, at least for part of the time immediately prior 
to the accident, it was in the direct line of vision between 
the plaintiff and the driver of the truck, obstructing the 
driver’s view. Under such circumstances the driver could 
have or should have anticipated that the standing bus 
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was in the act of discharging passengers, one or more of 
whom might attempt to cross the street, and in view of 
this testimony the denial of plaintiff’s instruction No. 5 
was clearly error. 

In Terminal Taxicab Co. v. Blum, 54 App. D. C. 357, the 
plaintiff, a pedestrian, was crossing from the south side 
to the north side of Union Station Plaza on a rainy night, 
and while crossing, headed for a crosswalk in the park¬ 
way, was struck by the taxicab of the defendant. On the 
question of the knowledge of the driver and the degree of 
care required where pedestrians can be anticipated to be 
crossing the street at the particular point in question, this 
Court, in affirming a judgment for the plaintiff, said: 

“The accident happened at a place where pedes¬ 
trians might lawfully cross the plaza, and at a time 
in the early evening when it would not be unusual 
for people to be upon the crossing. It was accord¬ 
ingly the duty of the operator of the automobile to 
use reasonable care in driving the car, so as not to 
run down and injure any person who might be upon 
the roadway. The degree of actual care required in 
each case, in order to be reasonable, must necessarily 
depend upon the circumstances of the particular 
case.” Barrow v. Capital Traction Co., 29 App. D. C. 
362; Capital Traction Co. v. Divver, 33 App. D. C. 
332; Capital Traction Co. v. King, 44 App. D. C. 
315, 319. 

See also: Griffith v. Slaybaugh, 58 App. D. C. 237. 

Mooney v. Kinder, 271 Pa. 485, 115 Atl. 826, was a 
case where the plaintiff was struck at a busy intersection 
while using the crosswalk provided for pedestrians. The 
court, in affirming a judgment for the plaintiff, said: 

“* * * He was bound to know that he was in a 
locality where traffic was dense, and, in approaching 
a crossing such as that in question, continuously used 
by pedestrians, he should have given warning of his 
approach and had his car under such control that it 



8 


could be stopped promptly. There is a higher degree 
of care due by the drivers of motor vehicles at all 
street crossings than at other points in the highway, 
but at suck crossings as this, because of the perils to 
pedestrians using them, under modern traffic condi¬ 
tions, the duty of care which is cast upon a driver of 
such a vehicle as that which the defendant was driv¬ 
ing is of the highest degree. 

“To the end that drivers of motor vehicles may 
have brought to their attention the rule of law appli¬ 
cable in cases where they approach street crossings, 
we reiterate what was recently said in Silberstein v. 
Showell, Fryer & Co., 109 Atl. 701, 703: ** * * He 
(the driver) is under the definite duty of having it 
(the motor vehicle) under -control; if an accident 
cannot be avoided without stopping, he must stop 
his car. * * * The automobile must come to the 
crossing under control/” (Italics supplied.) 

In Deputy v. Kimmell, 73 W. Va. 595, 80 S. E. 919, the 
Court on this same question, stated the rule to be as 
follows: 

“For the reasons stated, and others which might 
be given, driving of an automobile at a high rate of 
speed through city streets, at times when and places 
where other vehicles are constantly passing, and men, 
women and children are liable to be crossing, around 
corners at the intersections of streets, or in passing 
street cars from which passengers have just alighted, 
or may be about to alight, or in other similar places 
and situations where people are liable to fail to ob¬ 
serve an approaching automobile, the driver is bound 
to take notice of the peculiar danger of collisions in 
such places. * * * See also, Tudor v. Brown, 152 N. C. 
441, 67 S. E. 1015, 21 Ann. Cases 646, and note; Lie- 
brecht v. Crandall, 126 N. W. 69; Laufer v. Traction 
Co., 37 Atl. 379; Cooke v. Traction Co., 31 Atl. 327; 
Berry on Automobiles, S. 128, 173.” (Italics sup¬ 
plied.) 

In Deford v. Lohmeyer, 147 Md. 472, 128 Atl. 454, the 
plaintiff, a minor nine years of age, alighted from a south- 
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bound street car at a northwest corner of the intersec¬ 
tion, stepped to the western sidewalk and remained stand¬ 
ing there until the car proceeded southward. She then 
started across the street to the northeast corner along 
the course customarily used by pedestrians, and was 
struck by a car traveling north on the same street. In 
affirming a judgment for the plaintiff, the court said: 

“It is the duty of the driver of a motor vehicle, in 
approaching a street crossing, to have the speed of 
the car so reduced, and to keep it under such control, 
as to obviate, so far as reasonably possible, the danger 
of collision with persons crossing the street on foot. 
This duty cannot have been held to be performed 
when a motor car is driven over a street crossing in 
excess of the lawful speed limit, and without any 
signal of its approach given, and injures a person 
whose presence on the crossing could have been no¬ 
ticed by the driver in time for him to have prevented 
the accident if the car had been under proper con¬ 
trol.” (Italics supplied.) 

To the same effect, see: 

Southall v. Smith , 151 La. 967, 92 So. 402. 

Roe v. Hammond , 172 Mo. App. 203,157 S. W. 880. 

Parr v. Peters , 159 Md. 106, 150 Atl. 34. 

Willis v. Applebaum, 26 S. W. (2d) 823 (Miss.). 

Pillett V. Ershick, 99 Fla. 483, 126 So. 784. 

Weidner v. Otter , 171 Ky. 167, 188 S. W. 336. 

Manley v. Abeimathy, 167 N. C. 220, 83 S. E. 343. 


Error in Refusing Plaintiff’s Prayer for 
Instructions No. 6 


The plaintiff’s prayer for • instructions No. 6 was as 
follows: 

“The driver of an automobile must exercise special 
care to avoid injury to children when he approaches 
a street or highway crossing.” 
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As hereinabove shown {ante, pp. 4 and 5), the defend¬ 
ant’s truck traveled this route daily (R. 16-18-25). The 
truck usually left the Star office between 2:50 and 3:00 
o’clock p. m., and it took approximately fifteen or twenty 
minutes to drive to Seventh and Girard Streets, Northeast 
(R. 25). On previous occasions the driver had often seen 
the bus standing at the stop sign discharging passengers 
(R. 27), and on the occasion in question, saw the bus 
pull up to the sign and stop at a time when he had not as 
yet reached the intersection (R. 25). When the bus came 
to a standstill, eight or nine children were standing on 
the corner (R. 14). The driver was also familiar with 
the fact that children coming home from school were 
accustomed to travel in the vicinity (R. 27). In fact, he 
was going to Ninth and Monroe Streets to deliver papers 
to schoolboys (R. 25). Under such circumstances, the 
driver knew, or by the exercise of reasonable care should 
have known that children were likely to be crossing the 
intersection in question. The standing bus was a further 
warning to him that some passengers alighting therefrom 
were likely to attempt to cross the street. In view of 
such testimony plaintiff’s prayer No. 6 should have been 
granted. 

In Deputy v. Kimmell, supra, it was stated: 

“The vigilance and care required vary, also, in re¬ 
spect of persons of different ages or physical condi¬ 
tions. The operator of an automobile must increase 
his exertions in order to avert danger to children 
whom he may see, or by the exercise of reasonable 
diligence and attention, can or should see, on or near 
the highway. * * *” Thies v. Thomas, 77 N. Y. Supp. 
276, Buscher v. Transportation Co., 94 N. Y. Supp. 
798, McDonald v. Street Railway Co., 80 N. Y. Supp. 
577, Huddy on Automobiles, S. 81. (Italics supplied.) 

Herald v. Smith, 56 Utah 304, 190 Pac. 932, was a case 
in which the plaintiff, a minor, was struck by the defend- 
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ant’s car while crossing an intersection, the plaintiff being 
about five years old. A judgment for the defendant was 
reversed, the court saying: 

“The defendant’s duty to the plaintiff cannot be 
measured by what he might reasonably have expected 
to be the conduct of an adult person in such circum¬ 
stances. It was his duty to avoid the accident if 
possible in the exercise of ordinary care, and it was 
for the jury to say whether he was justified in assum¬ 
ing that the plaintiff would do or might do the acts 
which the testimony shows she actually did. A child 
of that age cannot, as a matter of laiv , be held to have 
appreciated the danger, and is not presumed to con¬ 
duct herself as an adidt person would under similar 
circumstances. * * * 

“An operator of an automobile on a public street 
is not an insurer against damages to children or other 
persons. He is only required to exercise ordinary 
care, or such care as an ordinary prudent person 
w’ould exercise under like or similar circumstances, 
and, as indicated, the degree of core required to be 
exercised tvill be greater when the safety of children 
or others of immature judgment is involved, and when 
such facts are known to the operator of the car” 
(Italics supplied.) 

In Jacoby v. Gallaher, 10 La. App. 42, 120 So. 888, the 
plaintiff, a minor, was struck by the defendant’s car while 
walking along a country roadway. The plaintiff broke 
loose from his mother’s hand and ran into the path of the 
car. A judgment holding plaintiff had no cause of action 
was reversed and the case remanded for a new trial, the 
Court saying: 

“Greater care is required of one who is running an 
automobile where there are children in the roadway 
than is necessary in the case of adults. * * * 

“In the case at bar it was the defendant’s duty, on 
seeing the children in the roadway, to have sounded 
his horn and checked the speed of his car. * * * 

“The physical infirmity in the one case, and the 
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extreme youth in the other, affect the ability to sense 
impending danger and to exercise judgment in the 
emergency by the selection of proper means and 
observing the necessary precaution to avoid an acci¬ 
dent.” (Italics supplied.) 

In Goss v. Williams, 196 N. C. 213,145 S. E. 169, which 
was a case where the plaintiff, a minor, was struck while 
crossing a boulevard at an intersection, the court followed 
the case of State v. Gray, 104 S. E. 649, wherein the rule 
was stated to be as follows: 

“The vigilance and care required of the operator of 
an automobile vary in respect of persons of different 
ages and physical conditions. He must increase his 
exertions in order to avoid danger to children, whom 
he may see, or by the exercise of reasonable care 
should see, on or near the highway. More than ordi¬ 
nary care is required in such cases. 

“Children, wherever they go, must be expected to 
act upon childish instincts and impulses, and others 
who are chargeable with a duty of care and caution 
towards them must calculate upon this, and take pre¬ 
cautions accordingly.” Chief Justice Cooley in Power 
v. Harlow, 23 N. W. 606; Loughlin v. Penn, 87 A. 
594; Hogard v. Railroad, 139 S. E. 372; State v. Gash, 
99 S. E. 337. (Italics supplied) 

To the same effect, see: 

Glinco V. Wilmer, 88 W. Va. 508, 107 S. E. 198. 

Ruka v. Zierer, 195 Wis. 285, 218 N. W. 358. 


Error in Refusing Plaintiff’s Prayer for 
Instructions No. 7 

Plaintiff’s prayer No. 7 was as follows: 

“When there is an obstruction to the view of the 
driver of an automobile it is his duty to exercise such 
a degree of care as a reasonably prudent man would 
exercise under the same circumstances to avoid injury 
to pedestrians at such point.” 
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The testimony discloses that the view of the truck driver 
was obstructed by reason of the bus being in his line of 
vision. The bus pulled out from the stop sign at an angle 
(R. 14-15). When the bus was crossing the street, the 
plaintiff could not see the truck coming up the street, 
although while standing on the pavement he could look 
down the street and see for about two blocks (R. 19). 
The plaintiff could see farther on the left-hand side of 
the bus, but could not see all the way down on the right- 
hand side (R. 20). The witness Mrs. E. L. Grimm testi¬ 
fied that when the plaintiff came into the vision of the 
driver, he was right at the wheel of the truck (R. 22). 

The truck driver testified that when he first saw the 
boy his truck was a little to the south of the north curb 
line which would be the crosswalk if the lines ran across 
there; that he was maybe five or six feet south of the 
extended line of the crosswalk and that at that time the 
rear end of the bus had not crossed the crosswalk. The 
boy was three or four feet behind the bus (R. 26). The 
truck was being driven on the right hand side of Seventh 
Street within a few feet of the center thereof (R. 27) ; 
that the first the driver saw of the boy was when the 
truck hit him (R. 28). 

In Griffith v. Slaybaugh, supra, plaintiffs were crossing 
the intersection of Sixteenth and Euclid Streets. They 
approached Sixteenth Street on the south side from the 
east. The defendant stopped his car between the curb 
and a touring car which stood near the center of the 
street. When the green light came on both cars started 
up and the defendant drove his car in about the same 
relative position. He testified that he observed no pedes¬ 
trians. His view across the easterly side of Sixteenth 
Street was totally obscured by the position of the touring 
car. While traveling in this position the defendant struck 
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the plaintiffs after they had crossed in front of the 
touring car. 

In affirming a judgment for the plaintiffs, this Court 
said: 

“The negligence of defendant consisted in placing 
himself in a position where he coidd not observe the 
crossing, and determine before starting to cross that 
the way ivas clear of pedestrians . Having stopped 
in that position, he was negligent in undertaking to 
cross the street while maintaining the same relative 
position to the touring car. Defendant ivas charged 
with knoivledge that other persons have a right to 
use and cross the street. Anticipating as he must 
that the street would be so used by pedestrians, it 
ivas his duty to look, to see, and to knoiv that pedes¬ 
trians were not in his road. In this situation he is 
required to so operate his machine that persons right¬ 
fully in, or attempting to cross, the street shall not be 
injured. His failure to see plaintiffs in time to avoid 
injury is no excuse. Due care required him to see 
them. It is negligence for the driver of an automo¬ 
bile not to see pedestrians under such circumstances, 
and it is negligence to so run the machine that injury 
cannot be avoided after such persons are seen. Croa¬ 
tian Bros. Packing Co. v. Rice (Ind. App.) 147 N. E. 
288, 291. 

* # * * * * * 

“The rate of speed at which defendant was pro¬ 
ceeding across the street is of little importance. His 
negligence consisted in placing himself in a position 
where he could not observe the conditions at the 
crossing.” * * * (Italics supplied.) 

In Deputy v. Kimmell, supra, the facts indicated that 
the defendant’s view of the plaintiff prior to the collision 
was obstructed, and the court with respect to this phase 
of the case said: 

“If it did in fact obstruct his view, it did not de¬ 
prive him of the knowledge that the crossing was in 
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constant use by pedestrians, and of the possibility of 
contact with those thereon, and especially with those 
whom he knew would probably be thereon when the 
car reached it.” 

“In Gregory v. Slaughter, 99 S. W. 247, where the 
facts disclosed defendant’s view of plaintiff was ob¬ 
structed, the court said, and this court cited with 
approval: 

“ ‘ * * * He (defendant) was on one of the principal 
thoroughfares of a great city, and approaching a 
crossing where it was at least reasonable to expect 
pedestrians to be. He could not see this crossing for 
the reason that the street car was between him and 
it, and thus obscured his vision. Instead of stopping 
his automobile until the car passed, and he could see 
whether there were pedestrians on the crossing be¬ 
yond, he simply changed his direction to go around 
the passing car, and by his own act ivas brought face 
to face with the appellee at a distance too short to 
prevent the collision at the rate he was moving. This 
was, in itself, gross negligence to the verge of reck¬ 
lessness .’ ” * * * (Italics supplied.) 

“The speed should be limited, warning of approach 
given, and skill and care in its management so exer¬ 
cised as to anticipate such collisions as the nature of 
the machine and the locality might suggest as liable 
to occur in the absence of such precautions.” 

Riggs V. Lewis, 7 N. J. Misc. Rep. 290, 145 Atl. 223, 
224, was a case where plaintiff was struck at an intersec¬ 
tion while crossing the street to board a street car, the 
evidence disclosing that by virtue of the car, defendant’s 
view was obstructed. 

The court in affirming a judgment for plaintiff and in 
holding that the refusal of defendant’s request for an 
instruction to the effect that failure to see the plaintiff, if 
his view was obstructed, was not negligence, said: 

“The trial judge properly refused to charge this 
request. It is a startling proposition that if the view 
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of the driver of a vehicle is obstructed by a preceding 
vehicle, he may go blindly ahead, regardless of conse¬ 
quences. If the defendant’s view was obstructed by 
a preceding car, it was his duty to put his car in 
check, or stop it altogether until the obstruction was 
removed.” 

See also Southall v. Smith, supra; Goss v. Williams, supra. 


Error in Refusing Plaintiff’s Prayer for 
Instructions No. 8 

Plaintiff’s prayer No. 8 requested the court to instruct 
the jury as follows: 

“The duty of the operator of an automobile varies 
according to the danger naturally to be anticipated 
from its operation. Greater care is required of the 
driver when approaching an intersection.” 

This prayer correctly stated the law as established by 
the great weight of authority and the trial court erred in 
refusing so to instruct the jury. Terminal Taxicab Co. 
v. Blum, supra; Griffith v. Slaybaugh, supra. 

In Pillett V. Ershick, supra, plaintiff was crossing the 
street at an intersection and when struck, was on the 
street-car track, in the center of the street. Plaintiff was 
struck by an east-bound car when he stepped back in an 
endeavor to avoid being struck by a west-bound car. 

In affirming a judgment for plaintiff, the court followed 
the case of Mooney v. Kinder, supra, in which it was said: 

“There is a higher degree of care due by the driv¬ 
ers of motor vehicles at all street crossings than at 
other points in the highway, but at such crossings as 
this, because of the perils to pedestrians using them, 
under modern traffic conditions, the duty of care 
which is cast upon the driver of such a vehicle as 
that which the defendant was driving is of the high- 
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est degree.” Huddy on Automobiles (8th Ed.) Sec. 
341; Berry on Automobiles (6th Ed.) Sec. 218. • 

In Weihe v. Rathjen Mercantile Co., 34 Cal. App. 302, 
167 Pac. 287, the court approved the statement of the 
law contained in Raymond v. Hill, 143 Pac. 743, 747, 
wherein it was said: 

“While both parties are charged with the same 
degree of care, * * * the amount of care exacted of a 
driver of a motor vehicle is far greater than the 
amount of care exacted of the foot passengers. 

“The care required must be in proportion to the 
danger to be avoided and the consequences that might 
reasonably be anticipated from the neglect. The 
greater the risk or danger, the greater must be the 
care. What is ordinary care in a case of extraordi¬ 
nary danger would be extraordinary care in a case of 
ordinary danger. 29 Cyc. 428, 429.” 

Arnold V. McKelvey, 253 Pa. 324, 98 Atl. 559, was a 
case where plaintiff was crossing the west side of the 
street when struck by defendant's automobile which was 
proceeding south on said street. Plaintiff was crossing 
in the middle of the block. The court observed that there 
was no reversible error in granting the following instruc¬ 
tion : 


“The pedestrian must use such care and caution as 
an ordinarily careful and prudent person would exer¬ 
cise under the circumstances in the case, and more 
care and caution would be required of a pedestrian 
attempting to cross a street where automobiles and 
other vehicles are run between crossings than should 
be exercised at a crossing, because more care is re¬ 
quired to be exercised by an automobile about to pass 
over a crossing than between crossings. Crossings 
are prepared especially for pedestrians, and automo- 
bilists must bear this in mind; therefore more care 
is required of a driver of a car at crossings than be¬ 
tween crossings.” * * * (Italics supplied.) 
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So also in Sturtevant v. Oullette, 126 Me. 558, 140 Atl. 
368, it was said: 

“The care to be exercised by the driver of an auto¬ 
mobile on the public streets mtist be commensurate 
with the danger to be avoided.” (Italics supplied). 

Savoy v. McLeod, supra; 

Day v. Cunningham, 133 A. 855, 47 A. L. R. 

1229. 

“At crosswalks established for the passage of 
pedestrians, of common knowledge so used and likely 
to be used, this measure of care demands an increased 
vigilance on the part of the driver. 2 R. C. L. 1184. 
If such vigilance is lacking the care is not commen¬ 
surate with the known danger to be avoided.” 

See also: 

Hizam V. Blackman, 103 Conn. 547, 131 Atl. 415. 

Weidner v. Otter, supra. 

Grier v. Samuel, 4 Boyce (Del.) 106, 86 Atl. 209. 

Buckley v. Featherstone Garage, 11 La. App. 564, 

123 So. 446. 

Clark v. Feldman, 57 N. Dak. 741, 224 N. W. 167.' 

Quaker City Cab Co. v. Fixter, 4 Fed. (2d) 327 

(C C. A.) 

Clark v. Horowitz, 293 Pa. 441, 143 Atl. 131. 

In the instant case it is reasonable to believe that had 
the driver of the truck been exercising the degree of care 
the law required of him this accident would have been 
prevented. 


Error in Refusing Plaintiff’s Prayer for 
Instructions No. 9*4 

Plaintiff’s prayer for instructions No. 9 V-> was as 
follows: 

“You are instructed that it is not negligence as a 
matter of law for a pedestrian to run or w’alk rapidly 
across the street.” 
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In Koelling v. Union Fuel & Ice Company , 267 S. W. 34 
(Mo. App.), plaintiff, a boy eight years old, and a 
companion, boarded a coal wagon having a step on the 
rear, and rode thereon for a distance of about two blocks. 
Just before reaching an intersection the plaintiff jumped 
from the step of the coal wagon and started to run across 
the street when he was hit by the car of the defendant, 
which knocked him down and inflicted serious injuries. 
The automobile was being driven between twenty-five and 
thirty-five miles an hour and all of the witnesses testified 
that no signal of its approach was given. The trial court 
refused to direct a verdict for the defendant and there 
was a judgment by the jury in favor of the plaintiff. 


In affirming the judgment in favor of the plaintiff the 
Court of Appeals said: 

“Plaintiff was eight years old * * *. While the 
driver testified that his left wheels were about two 
and one half feet from the truck coming east * * * 
yet the evidence most favorable to the plaintiff dem¬ 
onstrates that he traveled northwardly across Man¬ 
chester Road, a distance of more than twenty feet 
before the Ford car struck him. Moreover, plain¬ 
tiff had seen the Kuhn boy run northwardly across 
Manchester Road from seventeen to thirty feet in 
front of him and had seen the Kuhn boy beckon to 
him to follow. * * * 

“Considering the record in this case and the fact 
that the Kuhn boy preceded plaintiff across the street 
and beckoned him to follotc, we cannot say, as a 
matter of laiv, that plaintiff was guilty of contribu¬ 
tory negligence. The defendant's negligence on the 
record properly became a question of fact for the 
jury ” (Italics supplied.) 

See also Bray Robinson Clothing Co. v. Higgins, 210 Ky. 
432, 276 S. W. 129. 
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Kinnear v. Martinelli, 84 Cal. App. 721, 258 

Pac. 686. 

Wilcox v. Wunderlich, 73 Utah 1, 272 Pac. 207. 

Rush v. Joseph H. Bauland Co ., 81 N. Y. Supp. 830. 

In the case at bar the mere fact that plaintiff ran or 
was walking rapidly across the street did not constitute 
him negligent as a matter of law. This question was one 
to be determined by the jury, and, therefore, the plaintiff 
was entitled to a positive instruction from the Court that 
his conduct in this regard alone was not negligence as a 
matter of laiv and it was error for the Court to refuse so 
to instruct the jury. 


CONCLUSION 

It is respectfully submitted that the judgment of the 
court below should be reversed and the action remanded 
for a new trial. 


LAWRENCE KOENIGSBERGER, 
LEROY S. BENDHEIM, 

Attorneys for Appellant. 




















y •_>' tj cfc * !? £ Q? %»>■&£ A £S*4P'O&S? 
., • •-"- . ! P IS T r : '.;*r V ^'bV.\» 

• V \ • / ; r \ . 


, IN, THE ^ ' 

O’ % fjj 

HnitriJ States ©mart of Appeals 
for % Utstrirt of ©ohottfata 

" j . • 

; April Teem, 1939 ' * 

. 7 ' : * •, 


No. 7406 


Joseph Cohen, an infant, by 
Charles Cohen, his next friend, 

! Appellant, 


The Evening Star Newspaper Company, 
a corporation, 

|. ' Appellee. 


BRIEF ON BEHALF OF APPELLEE 


I „■ ? 

Edmund L. Jones, 
George Monk, 
Attorneys for Appellee. 


KYNON PRINTING CO.. INC.. WASHINGTON. O. C. 








SUBJECT INDEX 


PAGE 


STATEMENT OF CASE. 1 

SUMMARY OF ARGUMENT. 5 

ARGUMENT . 6 

A. There was no error in the refusal of the 
Court to grant any of the plaintiff’s prayers 
in question (Nos. 5, 6, 7, 8, and 9^4). 6 

1. Each of these prayers singles out and 

gives undue prominence to an isolated 
circumstance in the case. 6 

2. It lies within the discretion of the trial 
judge as to how fully he will discuss 
different phases of the case and give 


specific instructions, each founded upon 
only a part of the testimony bearing 


upon the subject. 11 

3. These prayers were substantially cov¬ 

ered by the Court’s charge, which ade¬ 
quately presented the issues. 13 

4. The refusal to grant these prayers did 

not injure or prejudice the plaintiff or 
influence the verdict. 17 

5. These prayers would have tended to 

confuse the jury. 18 

B. Plaintiff’s prayers Nos. 6, 7, 8, and 9 1 / 4 


were further objectionable because they 


were merely statements of abstract propo¬ 
sitions of law which would onlv have con- 

* 

fused the jury. 19 

C. Plaintiff’s prayers Nos. 6 and 7 were fur¬ 
ther objectionable because they assumed the 
existence of material facts. 20 


i 













PAGE 


D. Plaintiff’s prayers Nos. 6 and 8 were fur¬ 
ther objectionable because they invaded the 
province of the jury in that they declared 
the quantum of care to be exercised under 

the circumstances. 21 

E. All of plaintiff’s prayers (Nos. 5, 6, 7, 8, 
and 9 '/>) were further objectionable because 
each had no proper application to this case, 
was not supported by the evidence, and was 
an incorrect statement of the law under the 


circumstances of the accident in question.... 23 

CONCLUSION. 25 

TABLE OF CASES 

Bradford v. National Ben. Asso., 2G App D. C. 

268 (1905).8,16, 21 

Bright v. Patton, 5 Mackey (16 D. C.) 534 (1887) 11 

Buckler v. Frankel, 262 Mass. 13, 159 N. E. 459 
(1928) . 12 

Carter v. Duluth Yellow Cab Co., 170 Minn. 250, 

212 N. W. 413 (1927). 13 

Cates v. Hall, 171 N. C. 360, 88 S. E. 524 (1916).... 23 

Coeonower v. Stoddard, 96 Lid. App. 2S7, 1S2 
N. E. 466 (1932). 22 

Coleman v. Heurich, 2 Mackev (13 D. C.) 189 
(1883) ..‘.. 9,19 

Covington v. Tattle Fav Oil Co., 178 Ark. 1046, 

13 S. W. (2d) 306 (1929). 20 

Danzansky v. Zimbolist, 105 Fed. (2d) 457,- 

App. D. C.-(Decided May 15, 1939). 7,16 

Davis v. Coblens, 12 App. D. C. 51 (1898) affirmed 
174 U. S. 719 (1899). 8 

Garvev v. Chicago Railways Co., 339 Ill. 276, 

171 *N. E. 271 (1930). 10 


n 













PAGE 


Gregg v. Atl. Coast Line, 137 S'. C. 40, 134 S. E. 

912 (1926) . 20 

Hanna v. Central States Elec. Co., 210 Iowa 864, 

232 N. W. 421 (1930). 22 

Harmon v. Railroad, 6 Mackey (17 D. C.) 57 
(1887) . 21 

Heincke v. Chic. Rvs. Co., 279 Ill. 210, 116 N. E. 

761 (1917) . 20 

Hicks v’. New York etc. Railroad, 164 Mass. 424, 

41 N. E. 721 (1895). 12 

Johns v. Marsh, 52 Md. 337 (1879). 9 

Land & Imp. Co. v. Cochran, 156 Md. 524, 144 
Atl. 505 (1929). 20 

Ledoux v. Perry, 284 Mass. 365, 187 N. E. 698 
(1933) . 12 

Martin v. Lilly, 188 Ind. 139,121 N. E. 443 (1919) 22 

Meredith v. Reed, 26 Ind. 334 (1866). 22 

Miller v. Eversole, 184 Ill. App. 362 (1913). 22 

Moses and Sons v. Lockwood, 295 Fed. 936, 54 
App. D. C. 115 (1924). 25 

Mowat v. Sandel, 262 Ill. App. 395 (1931). 20 

Newham v. McComas, 43 Md. 78 (1875). 10 

O’Dowd v. Heller, 82 N. H. 387, 134 Atl. 344 
(1926) . 20 

Peet v. The Roth Hotel Co., 191 Minn. 151, 253 
N. W. 546 (1934). 23 

Ruffin Coal & Trans. Co. v. Rich, 214 Ala. 633, 

108 So. 596 (1926). 20 

Salmon v. Helena Box Co., 158 Fed. 300 (C.C.A. 

8th, 1907) . 20 

Snyder v. Stanley, 77 Ind. App. 253, 133 N. E. 

512 (1922) . 20 

Stansbury v. Fogle, 37 Md. 387 (1873). 10 

Sulliyan w Capital Traction Company, 34 App. 

D. C. 358 (1910).*. 7 


in 






















PAGE 


Turner v. American Security & Trust Co., 29 
App. D. C. 460 (1907), affirmed 213 U. S. 257 
(1909) . 8,12 

Union Traction Co. v. Berry, 188 Ind. 514, 121 
N. E. 655 (1919). 22 

Utah Power & Light Co. v. Woody, 62 F. (2d) 

613 (C.C.A. 10th, 1932). 16 

Wallace v. United States, 18 App. D. C. 152 
(1901) . 8,18 

West Disinfecting Co. v. Plummer, 44 App. D. C. 

345 (1916) .....^.. 25 

Woods v. Trinitv Parish, 10 Mackev (21 D. C.) 

540 (1893) ....I. 9,20 


IV 









IN THE 


Itnitrb States (Court of Appeals 
for ttjr Uistrirt of Columbia 

April Term, 1939 


No. 7406 


Joseph Cohex, an infant, by 
Charles Cohex, his next friend, 

Appellant , 


v. 


The Evexixg Star Newspaper Compaxy, 
a corporation, 


Appellee. 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF CASE 

This case involves a collision between the appellant 
(hereinafter referred to as the infant plaintiff) and 
an automobile truck operated by appellee (hereinafter 
referred to as the defendant). The issues involved are 
accurately stated on page 2 of the brief on behalf of 
appellant. 
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Just prior to the accident in question, the infant 
plaintiff alighted from a bus which was south-bound 
on Seventh Street. He testified that he alighted from 
the bus near a tree which is shown on the plat intro¬ 
duced in evidence to be approximately 27 feet north 
of the north curb of Girard Street (R. 18). 

Girard Street intersected Seventh Street only on 
the west side, and the infant plaintiff’s home, No. 2827 
Seventh Street, was on the east side of Seventh Street 
directly opposite the intersection of Girard Street on 
the west. 

The bus from which the infant plaintiff alighted was 
27 1 /-! feet in length (R. 24), and the door from which 
he left the bus was about three-fourths of the way back 
on the bus (R. 12). 

As soon as the infant plaintiff stepped from the bus, 
he immediately started running around behind the bus 
and across Seventh Street. Just as he cleared the 
rear of the bus and before he was able to stop, he ran 
into the left front fender and wheel of defendant’s 
truck which was passing the bus at that point. 

There were three cvewitnesses to the accident other 
than the infant plaintiff; namely, Mrs. E. L. Grimm, 
Carl E. Bean, who was driver of defendant’s truck, 
and Raymond Dickerson, the driver of a coal truck. 
They testified in substance as follows: 

Mrs. E. L. Grimm testified (R. 21, 22) that she was 
directly in back of the bus driving an automobile in a 
southerly direction on Seventh Street; that when the 
bus reached the intersection of Seventh and Girard 
Streets, it stopped; that she was far enough behind 
the bus so that she did not have to stop; that a child 
got off the bus, and immediately started running 
around behind the bus and across the street; that she 
didn’t know whether he was running straight across 
the street or at an angle; that when he came out from 
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behind the bus as the bus was pulling away, she then 
saw the Star truck; that as he came into the vision of 
the driver, the infant plaintiff was at the wheel of the 
truck; and that the boy ran into the left front fender 
and wheel of the truck. 

Carl E. Bean testified (R. 25, 26) that he was driv¬ 
ing in a northerly direction on Seventh Street at 
approximately 18 miles per hour just prior to the 
accident; that as he approached the corner of Seventh 
and Girard Streets, he saw a south-bound bus stop at 
the bus stop on the north side of Girard Street; that 
when the front of his truck reached the south curb line 
of Girard Street, the bus was just beginning to start 
off in low gear; that he first saw the infant plaintiff 
when his truck was just a little to the south of the 
north curb line of Girard Street; that at that time the 
rear end of the bus had not crossed the crosswalk; 
that at that time the infant plaintiff was just coming 
around the left side of the bus at the rear “running 
very fast”; that as soon as he saw the infant plaintiff, 
he immediately applied the brakes and hollered as 
loud as he could; that the infant plaintiff made a 
desperate effort to stop and “sort of lunged back¬ 
wards”; and that the infant plaintiff did not get in 
front of the truck but ran into the truck on the left 
side of the front wheel. 

Raymond Dickerson testified (R. 14, 15) that on the 
day of the accident he was a truck driver for a coal 
company; that at the time of the accident he was 
standing on Mrs. Cohen’s porch, waiting for her to 
sign a ticket for the coal; that he was facing west at 
the time; that there were eight or nine children stand¬ 
ing on the corner when the bus in question came to a 
stop; that lie did not know whether the infant plaintiff 
got off the bus but saw him when he left the curb and 
came across the street; that the infant plaintiff started 
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across the street “kind of running in a north angle,” 
“something like a trot”; that when he saw the infant 
plaintiff leave the curb, the defendant’s truck was 
practically at Mrs. Cohen’s house; that the defendant’s 
truck looked to be running about 20 to 22 or more 
miles an hour; that when the infant plaintiff came 
from behind the bus, he was trotting close to the truck 
when the witness saw him. 

The infant plaintiff testified (R. 17-19) that when 
the bus came to a stop, he alighted from the bus near 
the tree; that after he got off the bus, it pulled away 
and he walked down to the corner; that when he 
started to cross Seventh Street he was in the center of 
Girard Street pavement; that he was crossing “at a 
fast walk”; that he was going to a boy’s house at 2903 
Seventh Street, two or three houses north of his; that 
when he stepped off the curb, he looked to see if any 
traffic was coming and didn’t see any; that he could 
see down the street for two blocks but did not see the 
defendant’s truck; that he looked south and north; that 
he then continued to go across the street and did not 
look any more to the south or north; that he looked 
just straight ahead and continued walking across the 
street “and the next thing I knew I heard the screech¬ 
ing of the brakes and I was struck”. 

Dr. Hall testified that he operated on the infant 
plaintiff on the day of the accident and the infant 
plaintiff had sustained a compound facture and dislo¬ 
cation of the left ankle and lower leg, and that the skin 
on the front part of the left ankle was torn (R. 11). 
According to the testimony these were the principal 
injuries sustained by the infant plaintiff (R. 28). 

Before the case was submitted to the jury, the court 
gave extremely full and complete instructions. The 
issues presented by the pleadings were carefully ex¬ 
plained (R. 30, 31). The court defined negligence (R. 
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32) and proximate cause (R. 33). The court went into 
considerable detail with reference to the right-of-way 
at the intersection (R. 34, 35). The relevant traffic 
regulations were mentioned (R. 34, 35). Contributory 
negligence and the doctrine of last clear chance were 
explained to the jury (R. 35, 36). The jury was also 
instructed with reference to the effect of the fact that 
the plaintiff was a minor (R. 36). 

No objection or exception whatever was taken to the 
charge, nor were any requests for additional instruc¬ 
tions made. 


SUMMARY OF ARGUMENT 
A. 

There was no error in the refusal of the Court to grant 
any of the plaintiff’s prayers in question (Nos. 5, 6, 
7, 8, and 9 y 2 ) because: 

1. Each of these prayers singles out and gives 
undue prominence to an isolated circumstance 
in the case; 

2. It lies within the discretion of the trial judge as 
to how fully he will discuss different phases 
of the case and give specific instructions, each 
founded upon only a part of the testimony 
bearing upon the subject; 

3. These prayers were substantially covered by the 
court’s charge, which adequately presented the 
issues; 

4. The refusal to grant these prayers did not in¬ 
jure or prejudice the plaintiff or influence the 
verdict; 

5. These prayers would have tended to confuse 
the jury. 
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B. 

Plaintiff’s prayers Nos. 6, 7, 8, and 9 y 2 were further 
objectionable because they were merely statements of 
abstract propositions of law which would only have 
confused the jury. 

C. 

Plaintiff’s prayers Nos. 6 and 7 were further objec¬ 
tionable because they assumed the existence of mate¬ 
rial facts. 


D. 

Plaintiff’s prayers Nos. 6 and 8 were further ob¬ 
jectionable because they invaded the province of the 
jury in that they declared the quantum of care to be 
exercised under the circumstances. 

E. 

All of plaintiff’s prayers (Nos. 5, 6, 7, 8, and 9 y 2 ) 
were further objectionable because each had no proper 
application to this case, was not supported by the evi¬ 
dence, and was an incorrect statement of the law under 
the circumstances of the accident in question. 

ARGUMENT 

A. 

There Was No Error in the Refusal of the Court to 
Grant Any of the Plaintiff’s Prayers in Question 
(Nos. 5, 6, 7, 8, and 9y 2 )- 

1. Each of These Prayers Singles Out and Gives 
Undue Prominence to an Isolated Circumstance 
in the Case. 

The court in its charge to the jury, to which plaintiff 
made no objection, carefully explained the issues pre- 
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sented by tlie pleadings (R. 30-32), defined negligence 
(R. 32), and completely described the care to be exer¬ 
cised by defendant’s driver as he approached and 
passed the intersection of Girard Street with Seventh 
Street, Northeast (R. 34-36). 

Each of the plaintiff’s five rejected prayers pertained 
to a single phase of the case. None of these phases was 
considered sufficiently important to be referred to in 
any of the three counts of the declaration which alleged 
negligence in great detail. Yet in each of these prayers 
the plaintiff separated from the large mass of testi¬ 
mony a single circumstance, and wanted the court to 
call it specially to the attention of the jury. Such a 
proceeding would have misled the jury into the unwar¬ 
ranted impression that the matter covered by each of 
these prayers was of greater relative importance than 
the other facts in the case, and would have resulted in 
a verdict based on several small points rather than on 
all the evidence and circumstances of the situation. 

“Generally speaking, a court should instruct only as 
to the proper measure of due care, and leave it to the 
jury to determine, in view of all the evidence concern¬ 
ing the time, place, and circumstances—and in the light 
of the instruction—whether there was such a want of 
due care as to constitute negligence.” Danzan.sky v. 

Zimbolist , 105 Fed. (2d) 457, 460,.App. D. C. 

(Decided May 15,1939). 

In the case of Sullivan v. Capital Traction Company, 
34 App. 1). C. 358 (1910), the trial court refused to 
grant several of plaintiff’s prayers relating specifically 
to defendant’s duty to exercise care. This Court held 
(page 365) that the refusal to grant the prayers did not 
constitute error because: 


“These instructions were objectionable in that 
they related to a single portion of the evidence, 
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and required the jury to find negligence on the 
part of the defendant from that fact.” 

It was further said on page 366: 

“It will be observed that in this instruction the 
court directed the jury that, in determining the 
question of defendant’s negligence, they should 
consider all the facts and circumstances of the 
case. In the instructions requested by plaintiff, 
and refused by the court, it was sought to estab¬ 
lish negligence from a single circumstance in the 
case. It lias been held by this court repeatedly 
that it is error for the court to select from the 
evidence any particular part thereof for the mat¬ 
ter of a special comment and charge to the jury. 
Davis v. Coblens, 12 App. D. C. 51; Bradford v. 
National Ben. Asso., 26 App. D. C. 268; Wallace 
v. United States, 18 App. D. C. 152; Turner v. 
American Secur. & T. Co., 29 App. D. C. 460.” 

In the case of Wallace v. United States, 18 App. D. C. 

152, 160 (1901), this Court said: 

“Now, the purpose of instructions is to eluci¬ 
date the law to the jury; but their multiplication 
plainly tends to confuse them and to embarrass the 
administration of justice. We think, therefore, 
that the instruction in question was properly re¬ 
jected.” 

It was further said on page 160: 

“We think that this instruction also was prop¬ 
erly rejected. Its effect, if granted, would have 
been to segregate a single piece of evidence, with¬ 
out any good reason for such segregation, and to 
make the question of reasonable doubt depend 
upon it, when that question was fully covered by 
other instructions granted on behalf of the appel¬ 
lant, as it actually was in the present case. In- 
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structions upon separate items of evidence are 
more apt to confuse than to enlighten a jury.” 

In the case of Woods v. Trinity Parish, 10 Mackey 
(21 D. C.) 540 (1893), the trial judge granted a re¬ 
quested instruction of the plaintiff to the effect that a 
certain fact was not necessarily a defense to the action. 
On appeal by defendant from an order overruling mo¬ 
tion for new trial, the court said (page 547): 

“This instruction is bad as being addressed to 
a segregated circumstance in the evidence, as tend¬ 
ing to mislead the jury by directing them that this 
circumstance was not necessarily a defence, and 
thereby indicating to them that they might dis¬ 
regard it in considering the case; whereas, it 
tended, as an element, to establish reasonable care 
and diligence on the part of the defendant. The 
instruction indirectly intimates that care and dili¬ 
gence on the part of the defendant is no defence 
if, in fact, the shutter was insecure, thereby mak¬ 
ing the defendant liable as an insurer.” 

The reasons for the rule holding prayers like those 
in the present case to be objectionable are well stated 
in the case of Coleman v. Henrich, 2 Mackey (13 D. C.) 
189, 194 (1883), as follows: 

“In this prayer the plaintiff undertook to select 
from the mass of evidence in the cause an isolated 
circumstance, and required the court to express 
to the jury an opinion as to its probative force, 
separated from every other fact proved in the 
case. In the language of the court of appeals, in 
the case of Johns vs. Marsh . 52 Md. 337, ‘if a 
prayer of this character could be entertained in 
respect to one fact or circumstance, it could be 
with respect to any other in the case, down to the 
remotest and the most minute; and if in respect 
to circumstances in support of any particular fact, 
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it would be proper so to instruct in respect to all 
opposing or adverse facts or circumstances. This 
would lead to manifest abuse. 7 See also Newham 
vs. McComas, 43 Md. 78. 

“Nothing could be more plainly calculated to 
mislead a jury than to grant such instructions. 
Their effect would be to deprive each individual 
fact of the just support it should receive from its 
correlation with co-existing facts, by presenting 
them separately, and seeking the aid of the court 
to belittle the importance of each particular cir¬ 
cumstance seriatim. 

“In Stansbury vs. Foyle, 37 Md. 387, the court, 
speaking of such a prayer, says: ‘But when a 
court has to deal with such a case after the evi¬ 
dence is all in, it would be highly improper to 
allow a part of the testimony, disconnected from 
all the other conceded facts and circumstances in 
the case, to be selected as the hypothesis, and upon 
that alone to declare there was probable cause for 
the prosecution, and thus defeat the action. Such 
a course would in many instances defeat the ends 
of justice. 7 

“Inadmissible as such a practice would be if 
repeated prayers presented successively all the 
facts in turn, it appears still more objectionable 
where a few only of the number are thus brought 
into a prominence calculated to dwarf those not 
thus presented, and which by this method the jury 
is almost invited to ignore. 

“The court was right in refusing to give an in¬ 
struction based upon so partial and imperfect a 
presentation of the facts bearing upon the ques¬ 
tion of probable cause. 77 

In the case of Garvey v. Chicago Railways Co., 339 
Ill. 276, 287, 171 N. E. 271, 276 (1930), it was said by 
the court: 

“It was for the jury to say whether under all 
the circumstances shown by the evidence the oper¬ 
ation of the cab at the time of the collision 
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amounted to negligence. * * * It merely stated 
an abstract principle, sharply emphasizing the 
general right of the cab to be on the street car 
track—a consideration which was not in this case 
directly in issue at all. 

“It is a settled principle that an instruction 
should not draw the attention of the jury to par¬ 
ticular facts and that it is improper to inject an 
argument into an instruction. Where an instruc¬ 
tion selects one item of evidence, or one lact dis¬ 
closed by the evidence, and states that a certain 
conclusion does not follow as a matter of law from 
that fact, it is calculated to mislead or confuse 
the jury.” 

See also Bright v. Patton, 5 Mackey (16 D. C.) 534, 
541 (1887). 

2. It Lies Within the Discretion of the Trial Judge 
as to How Fully He Will Discuss Different 
Phases of the Case and Give Specific Instruc¬ 
tions, Each Founded Upon Only a Part of the 
Testimony Bearing Upon the Subject. 

In any event, if it be assumed for the purpose of 
argument that plaintiff’s five rejected prayers stated 
correct propositions of law and that it would have been 
proper for the court to have granted them (and this 
we vigorously deny), nevertheless, the court com¬ 
mitted no error in refusing them because it is discre¬ 
tionary with the trial judge as to what specific instruc¬ 
tions he will give. 

It is obvious that there should be some limit to spe¬ 
cific instructions granted by the trial court. For prac¬ 
tical reasons the trial judge must have some discretion 
in the matter. 

In this case, the trial judge saw the witnesses, heard 
the testimony, and gave a full and complete charge to 
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the jury on the issues involved. No objection was 
made by plaintiff to this charge. The trial judge was 
in the best position to determine how detailed his in¬ 
structions to the jury should be. His judgment in that 
respect should not be disturbed. 

The wisdom of such a rule is recognized in this juris¬ 
diction. In the case of Turner v. American Security 
(& Trust Co., supra, 472, this Court said: 

“In so far as the caveator was entitled to it, he 
had the benefit of the evidence to which this in¬ 
struction related, and the court had the right to 
refuse the segregation of some facts for this spe¬ 
cial instruction. ” 

In other jurisdictions, the same principle has been 
followed. In Hicks v. New York etc. Railroad, 1G4 
Mass. 424, 428, 41 X. E. 721, 723, the court said: 

“It is largely a matter of discretion for the pre¬ 
siding judge as to how far he will discuss different 
phases of the testimony upon a particular subject 
and give specific instructions, each founded upon 
only a part of the testimony bearing upon the 
subject.” 

And in the case of Ledoux v. Perry, 284 Mass. 365, 
366, 187 X. E. 698, 699 (1933), it was stated: 

“Full and accurate instructions were given as 
to the obligation resting both upon the plaintiff 
and upon the defendant in making a turn at in¬ 
tersecting streets, and the law was amply ex¬ 
plained. Xo exception was taken to the charge. 
The request of the plaintiff which was refused re¬ 
lated to a fragment of the evidence. The judge 
could not be required to select it for special com¬ 
ment. There was no error in its denial.” 

See also Buckley v. Frankel, 262 Mass. 13, 15, 159 
X. E. 459, 460 (1928). 
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In the case of Carter v. Duluth Yellow Cab Co., 170 
Minn. 250, 252, 212 N. W. 413, 414 (1927), the court 
said: 


“The request was argumentative in form and 
the court properly declined to give it. The trial 
court is not compelled to call special attention to 
certain definite facts and tell the jury that they 
justify certain inferences. Ordinarily it is better 
not to do this. It is sufficient to state the facts 
and the respective claims of the parties.” 

It is not feasible either to lav down a rule that a 

V 

trial judge must grant all special instructions or to 
lay down a rule that the trial judge must deny all spe¬ 
cial instructions. The only sound rule is to leave the 
decision in the discretion of the trial judge who has the 
duty to decide what is proper under the circumstances. 

3. Ti-ikse Prayers Were Substantially Covered by 
the Court’s Charge, Which Adequately Pre¬ 
sented the Issues. 


The trial judge in his instructions gave a complete 
explanation and description of the entire case. The 
declaration was summarized in considerable detail (R. 
30, 31). The defendant’s contentions were mentioned 
(R. 31, 32). A satisfactory definition of negligence 
was given (R. 32, 33). The meaning of proximate 
cause was explained (Ii. 33). The court read plain¬ 
tiff’s prayer number one (R. 33) which was as follows: 


“If you find from the evidence that the driver 
of the defendant’s automobile was negligent and 
that such negligence was the proximate cause of 
the accident, your verdict should be for the plain¬ 
tiff.” 
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The effect of contributory negligence (R. 34) and 
the doctrine of last clear chance were brought to the 
attention of the jury (R. 35, 36). The age of the minor 
plaintiff and the effect thereof were mentioned (R. 36). 

The plaintiff’s theory was that after the infant 
plaintiff alighted from the bus he walked to the corner, 
and after the bus passed him, he started across the 
street in the crosswalk and was run down by defend¬ 
ant’s truck. 

The court on this theory charged as follows (R. 
34, 35): 


“ ‘You are instructed that on the date of the 
accident the District of Columbia Traffic Regula¬ 
tions required the drivers of vehicles to yield the 
right of way to pedestrians crossing the roadway 
within any marked or unmarked crosswalk at the 
end of a block, and that under the regulations the 
continuation of sidewalk space across an inter¬ 
section is a crosswalk. You are further instructed 
that at the scene of the accident the crosswalk was 
an extension of the sidewalk space of Girard 
Street across Seventh Street.’ 

“ ‘If you find from the evidence that the de¬ 
fendant’s automobile was being driven at a greater 
rate of speed than was reasonable and prudent, 
having due regard to the traffic, surface and width 
of the highway, and the hazard at the intersection, 
and the other conditions then existing; or if you 
find that it was being driven at a rate of speed 
greater than 22 miles an hour; and if you further 
find that such acts, or any of them, were the 
proximate cause of the accident, then the defend¬ 
ant was guilty of negligence and your verdict 
should be for the plaintiffs.’ 

“ ‘If you find from a preponderance of the evi¬ 
dence that the minor plaintiff—that is the boy— 
was crossing Seventh Street at and over a cross¬ 
walk, and if you further find that in so proceeding 
along tlie crosswalk he was in the exercise of due 
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care, then he had the right of way over the de¬ 
fendant’s automobile. Such right of way, how¬ 
ever, is not absolute, but both the motorist and 
the pedestrian are required to use reasonable care 
under the circumstances, and the minor plaintiff 
was not entitled to place himself in the path of 
the automobile at such a time and under such cir¬ 
cumstances as to make it impossible for the driver 
of the defendant’s automobile, in the exercise of 
due care, to avoid the collision. If you find from 
the evidence in accordance with this instruction 
that the circumstances were such that the minor 
plaintiff did have the right of way and that the 
driver of the defendant’s automobile negligently 
failed to accord him the right of way and that 
such failure on the part of the defendant’s driver 
was the proximate cause of the accident, then your 
verdict should be for the plaintiff.’ ” 

The defendant’s theory was that as soon as the 
infant plaintiff alighted from the bus, he immediately 
started running around behind the bus across Seventh 
Street; that just as he cleared the rear of the bus and 
before he was able to stop, he ran into the left front 
fender and wheel of the defendant’s truck which was 
passing the bus at that point. 

The court on this theory charged as follows (R. 35): 

“ ‘If you find from the evidence in this case that 
the plaintiff, Joseph Cohen, ran from behind the 
southbound Capital Transit bus into the path of 
the approaching northbound truck of the defend¬ 
ant company and that said truck was not being 
operated negligently in that at the time said Joseph 
Cohen came into the line of vision of the driver of 
the defendant’s truck he was in such close prox¬ 
imity thereto that it was impossible for the driver 
of said truck by the exercise of ordinary care to 
avoid the accident, then you are instructed as a 
matter of law that there can be no recovery in 
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these cases and your verdict must be for the de¬ 
fendant.’ 

“ ‘In determining whether the minor plaintiff 
was guilty of contributory negligence, the burden 
of proof is on the defendant to prove such con¬ 
tributory negligence by a preponderance of the 
evidence.’ ” 

It is, therefore, absolutely clear that the real issue 
in the case was properly and fairly submitted to the 
jury. 

In Utah Power & Light Co. v. Woody , 62 F. (2d) 
613, 614 (C.C.A. 10th, 1932), the court said: 

“Again, while certain of the requests to charge 
may be correct statements of the law, we find 
the charge as given correct and to cover all mat¬ 
ters material to the just protection of the rights 
of defendant. This is sufficient.” 

In the case of Bradford v. National Benefit Associa¬ 
tion, supra, 276, the court said: 

“We believe that there was enough therein to 
remind the jury of the material elements of the 
appellant’s defense to prevent the reversal of the 
judgment for want of it.” 

In the present case, there was enough in the court’s 
charge to advise the jury of the material elements of 
the plaintiff’s case, and to cover in a proper manner 
the ideas or arguments expressed in the five rejected 
prayers. See Danzansky v. Zimbolist, supra. 

An analysis of these five prayers indicates that they 
pertain simply to the right-of-way and care to be exer¬ 
cised bv an automobile driver at an intersection. The 

I *• 

court dealt with these matters carefully, correctly, and 
in detail (R. 34, 35). 
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With reference to prayer No. 9%, the plaintiff by 
this prayer wanted the court to instruct the jury that 
it is not negligence as a matter of law for a pedestrian 
to run or walk rapidly across the street. There was 
no conflict of evidence on this point as all the testimony 
in the case was that the infant plaintiff either ran or 
walked rapidly across the street. The plaintiff him¬ 
self testified that he was crossing the street “at a fast 
walk” (R. 17); Raymond Dickerson testified that the 
plaintiff was trotting (R. 15); Mrs. Grimm testified 
that the plaintiff was running (R. 22); and Carl Bean 
testified that the plaintiff was running very fast (R. 
26). Consequently, if it were negligence as a matter 
of law for a pedestrian to run or walk rapidly across 
the street, it would have been the duty of the court to 
have directed a verdict for defendant on the ground of 
the infant plaintiff’s contributory negligence. That 
the court was of the opinion that it was not negligence 
as matter of law for the infant plaintiff to run or 
walk rapidly across the street, under the circumstances, 
is shown from the fact that the case was submitted to 
the jury. 

4. The Refusal to Grant These Prayers Dm Not 
Injure or Prejudice the Plaintiff or Influence 
the Verdict. 

Even aside from the fact that these prayers were 
substantially covered in the court’s charge, the plaintiff 
was not damaged. The trial of this case extended over 
a period of three days during which considerable testi¬ 
mony thoroughly covering every issue was introduced. 
The case was then argued to the jury by counsel for 
both parties, after which argument the court in its 
charge (R. 29-37) fully explained the issues and the 
duty of care placed upon defendant’s driver. It is 
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inconceivable that the repeating by the court of the 
formulae embodied in the five rejected prayers could 
have influenced the verdict in a way favorable to the 
plaintiff. 

The testimony of the one disinterested witness who 
was in the best position to observe the accident—Mrs. 
Grimm—(R. 21-24) shows clearly that the fault lay 
with the infant plaintiff. The plaintiff has had his day 
in court with no prejudicial error committed against 
him. One fair trial oil the evidence is sufficient. 


5. These Prayers Would Have Tended to Confuse 
the Jury. 


In these five prayers the plaintiff has isolated several 
minor circumstances pertaining to right-of-way and 
the care to be exercised at intersections by automobile 
drivers. The jury would have been given the impres¬ 
sion that these minor circumstances were the important 
features of the case. Thus, disregard for the real 
issues would have resulted. As this Court said in the 
case of Wallace v. United States, supra, 160: 


“Instructions upon separate items of evidence 
are more apt to confuse than to enlighten a jury.” 

Moreover, these prayers show considerable diversity 
,as to the duty imposed upon the driver of an automo¬ 
bile. The fifth prayer states that a driver must “exer¬ 
cise care”; the sixth prayer states that the driver must 
“exercise special care”; the seventh prayer states that 
the driver must “exercise such a degree of care as a 
reasonably prudent man would exercise under the same 
circumstances”; the eighth prayer states that the 
driver must exercise “greater care”. It is thus quite 
apparent that the reading of these prayers to the jury 
would have caused considerable bewilderment as to 
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what legal obligation was imposed upon an automobile 
driver under the circumstances. 

The proposition set forth in prayer No. which 
prayer was confusing in any event because of its nega¬ 
tive character, might have been intelligible to one 
trained in the law, but certainly not to a group of lay¬ 
men. As a jury would not readily distinguish between 
a matter of fact and a matter of law, this prayer might 
easily have implied to the jury that the plaintiff was not 
negligent as a matter of fact in running or walking 
rapidly across the street. 


B. 

Plaintiff’s Prayers Nos. 6, 7, 8, and 9% Were Further 
Objectionable Because They Were Merely State¬ 
ments of Abstract Propositions of Law Which 
Would Only Have Confused the Jury. 

These prayers, which read like sentences taken from 
a text book, would have been perplexing to the jury. 
Each would have required the jury to guess as to its 
proper application in the case. None of these prayers 
contains any explanation as to just how it applies to the 
case at bar. A jury must deal with the concrete facts 
of an existing situation. Although a court must in¬ 
struct a jury on legal questions in order to enable it to 
determine the concrete facts of a case, nevertheless, 
it is both necessary and desirable that it be explained 
to the jury how the matters of law affect the circum¬ 
stances and evidence of a particular case. It is unwise 
to leave the relationship merely to conjecture. 

In the case of Coleman v. nenrich, supra, 197 (1883), 
the court said: 

“It would be error in the trial court to multiply 
instructions unnecessarily, and thus mislead and 
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embarrass the jury rather than assist them; and 
the practice of announcing abstract propositions of 
law, in the words of the definitions from text books, 
or of adjudged cases, which may be multiplied 
indefinitely, is a most objectionable form of this 
error, universally condemned by the appellate 
courts.’ * 

The refusal to grant an abstract prayer is not revers¬ 
ible error. Salmon v. Helena Box Car Co., 158 Fed. 
300, 304 (C.C.A. 8th, 1907); Ruffin Coal <& Trans. Co. v. 
Rich, 214 Ala. 633, 636,108 So. 596, 599 (1926); Coving¬ 
ton v. Little Fay Oil Co., 178 Ark. 1046, 1051, 13 SW 
(2d) 306, 308 (1929); Woods v. Parish, supra, 550 
(1893); Heineke v. Chic. Rys. Co., 279 Ill. 210, 116 NE 
761, 763 (1917); Mowat v. Sand el, 262 Ill. App. 395,401; 
Snyder v. Stanley, 77 Ind. App. 253, 256, 133 NE 512, 
513 (1922); Land & Imp. Co. v. Cochran, 156 Md. 524, 
532,144 Atl. 505, 509 (1929); O'Dowd v. Heller, 82 N.H. 
387, 392, 134 Atl. 344, 347 (1926); Gregg v. Atl. Coast 
Line, 137 S.C. 40,47,134 S.E. 912, 914 (1926). 

C. 

Plaintiff’s Prayers Nos. 6 and 7 Were Further Objec¬ 
tionable Because They Assumed the Existence of 
Material Facts. 

Plaintiff’s prayer No. 6 assumed the existence of 

children at the street or highway crossing. The only 

evidence on this point is found in the testimony of 

Dickerson, one of plaintiff’s witnesses. He testified, 

“There was about eight or nine children standing on 

the corner when the bus pulled up there to their stand.” 

(K. 14.) Dickerson was the only witness who testified 

that there were children on the corner. This fact and 

its materialitv were not admitted bv defendant. 

* * 
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Plaintiff’s prayer No. 7 assumed the existence of an 
obstruction to the view of the driver. In any event, it 
was a question for the jury to determine whether under 
all the circumstances of the case the driver’s view 
would have been obstructed. 

As this Court said in the case of Bradford v. National 
Benefit Association, supra, 274, “It makes the court 
assume the fact, instead of leaving it to the jury to find 
the fact.” 

See also Harmon v. Railroad, 6 Mackey (17 D. C.) 
57, G2 (1887). 


D. 

Plaintiff’s Prayers Nos. 6 and 8 Were Further Object- 
tionable Because They Invaded the Province of the 
Jury in That They Declared the Quantum of Care 
To Be Exercised Under the Circumstances. 

Under prayer No. 6 the jury would have been admon¬ 
ished that the driver of an automobile should exercise 
“special care”, and under the 8th prayer the jury 
would have been instructed that a driver is required to 
use “greater care”. The correct standard is such care 
as a reasonably prudent man would exercise under 
similar circumstances. 

Naturally, the driver of an automobile must make a 
greater effort to maintain due and reasonable care 
under some circumstances than under others. For 
example, a driver must make a greater exertion in a 
crowded city street than on an open country road. 
The standard of care, however, remains the same at 
all times. It is for the jury to say whether or not a 
driver has taken sufficient precautions in a given situa¬ 
tion to meet the standard of due care. Phrases like 
“special care” or “greater care” mislead the jury, 
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and give it the impression that a driver must exercise 
something more than such care as a reasonably prudent 
man would exercise under similar circumstances. 

In the case of Martin v. Lilly, 188 Ind. 139, 121 N.E. 
443 (1919), the court held that an instruction that an 
automobile driver should keep “constant lookout’’ was 
error, and that a driver need only use the care an 
ordinarily prudent person would exercise in like 
circumstances. 

In the case of Miller v. Eversole, 184 Ill. App. 362, 
367 (1913), the court said: 

“This instruction is erroneous and misleading 
in telling the jury that the appellant was required 
to use a higher degree of care at one place than 
another. Appellant was not required to use a 
higher degree of care at one place than another, 
but he was only required to use ordinary care 
wherever he might be. While it is a correct propo¬ 
sition that what might be ordinary care where 
there were no children or persons crossing a street 
would not be ordinary care and might be negligence 
where there were children and a croweded street, 
yet ordinary care was all he was required to use, 
and ordinary care is such care as an ordinarily 
reasonable and prudent person would use under 
all the circumstances and conditions existing at 
the time and place and which are or ought to be 
known to the party.” 

The theory that there are different degrees of care is 
a confusing technicality, is decidedly of no assistance 
in determining whether a defendant has been guilty of 
negligence, is contrary to the accepted definition of due 
care, and is not in conformance with modern concep¬ 
tions of law. Meredith v. Reed, 26 Ind. 334 (1866); 
Union Traction Co. v. Berry , 1S8 Ind. 514,121 N.E. 655 
(1919); Conconoicer v. Stoddard, 96 Ind App. 2S7, 297, 
1S2 N.E. 46G, 469 (1932); Hanna v. Central States Elec. 



Co., 210 Iowa 864, 880, 232 N.W. 421, 429 (1930); Cates 
v. Hall , 171 N. C. 360, 364, 88 S.E. 524, 525 (1916); 
Peet v. The Roth Hotel Co., 191 Minn. 151, 155, 253 
N. W. 546, 548 (1934). 


E. 

All of Plaintiff’s Prayers (Nos. 5, 6, 7, 8, and 9 y 2 ) Were 
Further Objectionable Because Each Had No 
Proper Application to This Case, Was Not Sup¬ 
ported by the Evidence, and Was an Incorrect 
Statement of the Law Under the Circumstances of 
the Accident in Question. 

With reference to plaintiff’s prayer No. 5 there was 
no evidence to support the proposition that the defend¬ 
ant’s driver had the duty to anticipate that persons 
might alight from the bus or that defendant’s driver 
had a duty to anticipate the crossing of such persons. 
The driver did testify that he saw the bus stop at the 
bus stop, but that he did not see any passengers get 
off the bus (R. 27). This prayer is entirely hypotheti¬ 
cal, and calls upon defendant’s driver to exercise care 
to avoid collisions with persons who might have got off 
the bus and might have crossed the street. 

Moreover, the evidence in this case shows that when 
the defendant’s truck was entering the intersection, the 
bus was just pulling away from the stop, and at the 
time of the accident the rear of the bus had not crossed 
the Girard Street crosswalk. It is, therefore, denied 
that this prayer is a correct statement of the law as 
there was no legal duty on the part of defendant’s 
driver to assume that persons might run from the rear 
of the bus directly in his path at a point where pedes¬ 
trians would not ordinarily be expected to cross the 
street. This prayer has no real application to the case. 
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Plaintiff’s prayer No. 6 likewise has no application 
to this case. Dickerson, who was standing on Mrs. 
Cohen’s porch, did testify that some children were 
standing on the corner (R. 14). Despite the fact-that 
this case was investigated promptly by counsel for 
both parties (The measurements for the map of the 
intersection were made on the day of the accident (R. 
13); and a statement was taken by counsel for plaintiff 
several days after the accident (R. 22)), not one of the 
alleged children appeared as a witness at the trial. 
Also, no other witness, including the infant plaintiff, 
even mentioned that there were children on the corner. 
Moreover, there is no evidence to indicate that the 
presence of children, if any, on the corner had any 
relation whatsoever to this particular accident. The 
infant plaintiff was not among any such children and 
made no attempt to mingle with them. It is unques¬ 
tioned in this case that infant plaintiff alighted from 
the bus and then immediately started across the street. 

With reference to plaintiff’s prayer No. 7 there is 
no evidence to show an obstruction to the view of 
defendant’s driver. The only evidence in the case is to 
the effect that the bus and defendant’s truck passed in 
opposite directions at or near the intersection in ques¬ 
tion. A vehicle passing a second vehicle moving in 
the opposite direction is not in and of itself an obstruc¬ 
tion to the view of the driver of the second vehicle. 
Under the circumstances of this case this prayer would 
have told the jury that a passing automobile constitutes 
an obstruction. Under the conditions existing on the 
highways of this city a passing automobile does not 
amount to an obstruction within the principle of law 
set forth in the plaintiff’s prayer No. 7. 

Plaintiff’s prayer No. 8, as well as No. 6, is an incor¬ 
rect statement of law because the standard of care 
required of a driver is that of ordinary or due care and 
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remains the same at all times. This principle has been 
discussed in greater detail on pages 21-23 of this brief. 

Plaintiff’s prayer No. 9M>, without any further quali¬ 
fication, represents an incorrect statement of law. 
Under some circumstances it would be negligence as 
a matter of law for a pedestrian to run or walk rapidly 
across the street; under other circumstances it would 
not be negligence. The conflict in testimony in this case 
with reference to the manner in which the accident 
occurred makes this prayer absolutely inapplicable. 

“An instruction must have some support in the 
evidence, else it should not be given.” Moses and 
Sons v. Lockwood, 295 Fed. 936, 938, 54 App. D. C. 
115, 117 (1924). 

See also West Disinfecting Co. v. Plummer, 44 App. 
D. C. 345, 355 (1916). 


CONCLUSION 

The authorities cited in plaintiff’s brief are of little 
assistance. Few, if any, are contrary to the principles 
or cases referred to in this brief. The plaintiff’s argu¬ 
ment is devoted almost entirely to showing that the five 
rejected prayers represent correct statements of law. 
It is defendant’s contention that these prayers repre¬ 
sent incorrect statements of law having no application 
to the case, and that there was no prejudicial error in 
their refusal. Many of the cases referred to by plain¬ 
tiff involve the question of sufficiency of the whole evi¬ 
dence to constitute negligence and do not deal with the 
rejection of prayers like or similar to those involved 
herein. Obviously, such cases are not in point. 
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The plaintiff has had a fair trial. The jury passed 
on the evidence and resolved anv doubts in favor of de- 

w 

fendant. The plaintiff has advanced no sound reason 
why the verdict of the jury should be disturbed. 

It is respectfully submitted that the judgment of the 
court below should be affirmed. 

Edmund L. Jones, 

* George Monk, 

Attorneys for Appellee. 
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November 8, 1939. 











